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Farah Mahbub, J:

In this Rule Nisi, issued under Article 102 of the Constitution
of the People’s Republic of Bangladesh, the respondents have been
called upon to show cause as to why the impugned Memo No.
PSD(MEFES)/61/2024-2046 dated 21.08.2024 issued by the respondent No.
3 (Annexure D) appointing respondent No.6 as the Administrator,
respondent No.6 for “Nagad” in violation of Section 31(1) and (2) of the
“sffgeaiy @ fa=ife TIF W27, 08", should not be declared to have been
passed without lawful authority and hence, of no legal effect.

Facts, in brief, are that the petitioner is a director of Nagad Ltd. (in
short, the company) formerly known as Third Wave Technology Ltd.
incorporated under the Companies Act, 1994 as a private limited
company. The company has been carrying on its business as a Bangladesh
Digital Large Financial Service (DFS) provider operating under the
authority of Bangladesh Post Office (in short, BPO), an attached
department of the Ministry of Post and Telecommunication. It is the new
version of the previously introduced Postal Cash Card and Electronic
Money Transfer System (EMTS) of BPO. As the second unicorn of the
country, the company has been awarded as the fastest growing company
in Bangladesh to reach the milestone of becoming a unicorn startup. It is
also a first digital bank in the country.

Bangladesh Post Office (BPO) had introduced postal cash card as
debit card in 2010 with a view to provide banking facilities to the rural
people. However, in order to expedite said service through out

Bangladesh BPO invited Expression of Interest (EOI) from the interested



organisations under the Public Procurement Rules, 2008. Third Wave
Technologies Ltd. became responsive for providing digital financial
service through postal credit card in Bangladesh. Ultimately, with the
approval of the government an agreement was entered into on 14.12.2017
(Annexure-B) between BPO, a government owned department under the
Ministry of Posts, Telecommunications and Information and
Communication Technology and Third Wave Technologies Ltd., a private
limited company for marketing and promotion of postal credit card with
new branding.

The arrangement between the parties as contemplated by the said
agreement was on ‘“agency basis”. The company was to act as the
“Principal Agent” of BPO for the purpose of carrying out the respective
work on revenue sharing basis (clause-2 of the agreement) i.e. BPO was
to get 51% and the company to get 49% of the gross revenue (clause-8 of
the agreement).

Meanwhile, the Director General, Department of Post, respondent
No.5 vide Memo No. f&/y9-v/2050 (S1xl-3) dated 08.08.2018 (Annexure-2
of the affidavit -in -opposition) made a prayer before the Governor,
Bangladesh Bank, respondent No.3 for approval to launch “Nagad”

service.

Bangladesh Bank, respondent No.3 upon discussing the said
proposal in its Board meeting dated 29.08.2018 ultimately, declined the
prayer stating, inter-alia, © JAMH IRF IOF TP NANHR VIS
I WS SN WEATS T (T (GG T AT T WA TP

qE® N G BIEIFACT RN TF FoP (PN FRPY AR Bl RIPE



TE N WA oW FHINS =T 1 Said decision of Bangladesh Bank was
duly communicated to the respondent No.5 vide office letter dated
09.09.2018 (Annexure-3 of the affidavit in opposition). Later, on the face
of receiving repeated request from the Department of Post, Bangladesh
Bank under reference No.M@ife (aua®@sd)/ 28/205»-38% dated
11.12.2018 (Annexure-4 of the affidavit in opposition) issued under the
signature of the General Manager, Payment Systems Department
informed the Secretary, Financial Institutions Division, Ministry of
Finance, the reason behind its concern and reservation in respect of
launching Nagad service under the Department of Post.

Relevant part is quoted below:

“NIION© [FIOF FZT 2 Gl T (3T, TIF WIAST FOF AN F7
NTNE REAITRIET G077 NN RN (NII2T Reasi0eT ShfecsTs
TV FAPET (TN TV BA T 72 JBo AT RRCI DG
NTFIT (GNRIET) 97 [T GENGE 277 (T I T [NFIAVS B0y
GNTHLNIV (NI [P SGT NG [R5 @I (FeS T 0T
() CNIRIZET [EAITIT TISTTT TG/ TIZIT [N G OBICIT FTCReT I
1P POP [V SN QI JEGA (VIRIZT Rl SIS 2P
O TS 2577 (IF AN WGP T2 ST S0 2GTT (VT WANGE
TRQIT ¢o 2IGTF) GIbT Glaleiv J3¢ 7 W~[GP G20 ST S¢ 2TGT7
(NI0T SNIGR [RPARIT 5 &756) GBI GNT PO NV HAFE O
SRS AT FGT7 FGOT JFG SRF [0 ST WGIR 75
BIRBT S0 T GNT G7¢ GraleTv B (GOIFE N5 SN VLRI ¢
TH bIPY) LI TG eIy (TN X GN Grara J3¢ (7T
BT OIS AT B, ASNGS A7 TG ST NGNS G
&Y (AT WA TGN GF TNNGYTE (VAT (G JIZO TETT
STETT ABC/

(2) T T FOF KNG VGV 7 IFIG NPT 2D
NI (GVHET) 97 [0S GF56 TST (N@GrZOFT g7 S JHGA
NZHET GFIG R CAETIT LI TG Tl WTRSTIT RTT ST S077
CHF JFIG AT SR O NIFT (IVRN2T) 70T JHNGE 2577




CUETI SO (TR ABNIS CTANG [Roq G WU I (of7
20O M/

(©) JGTHT NI ANFENTS g T AT Gl JGT ORI P 1930
T8 VIONET UFT NG/ TSI VN7 (TA7 (g [OrLRG= v
ST MIAGTNG 3¢ G5 OAIRIP 19I5 (TR OO V= FIT
VLGNS 20 T 0T JPNIP TG Gl CNg! J2 /T XA AGT
VNGV D, IV OB, (S0 NIGeTZT 3 GOl Tord
Gl (FPTIBIN] OOI AT NI G5 ANTEIeT] FT 2eT GO
PTG ST TATICIT ANTNTN BT G [T GVl 7267 20T AT/

AT VAT (TN PPN 8 COIILIN WEZANNGIT NI [ @
BAIR FTCEET WAIST (7T STeIDE NFNAIT T QAT VTN 2N 7S
NTFY TNH VN G707 BAL Gl WANTAE [VOONT Qe P
2@l

In the 25™ meeting dated 28.11.2019 (Annexure-5 of the affidavit

in opposition) of the National Coordinating Committee, which was
constituted for “NINGIRE & FTHTT LT AFSTAIY & IV FCH” took

the following, inter-alia, decisions:

(13

R e RICAIECEIEIER

ob | VAT (FTVCAN IPVINFSTNROPICY TP | I TP 3
BTNV [FICT e TeF [O0TFR, 205 | RIPewzis
I7 T AE AT [, L NFWer T
STIIGHIT TN (27 B!

ob | INTHH TR W7 TP XAYeTT | I@er= TRF @
TIST ST [RIFG [ANGBE R | wnfde gfed [er
@IEY TFWEGANIT [RIFG AN SANGIT
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Said decision was duly communicated to the General Manager,

Payment Systems Division of Bangladesh Bank under reference No.



RaFe22E (AfIlT)-sr/2020-5¢e¢ dated 13.01.2020 [Annexure--5(A) of the
affidavit-in-opposition].

In the meanwhile vide Memo No.38.00.0000.009. 005.55.50%0
dated 24.02.2019 issued by the Department of Post and
Telecommunication received administrative approval of the ministry
concerned for launching “Nagad” service and was subsequently,
inaugurated by the then Hon’ble Prime Minister on 26.03.2019. Later, on
02.01.2020 the then Hon’ble Prime Minister gave direction, inter-alia,
“ FITFA IR RAE T9M 97 ML L @R & A A TG ©f Ffwe IR Avews!
(A &= . Pursuant thereto the Ministry of Post and Telecommunication
vide Memo No0.38.00.000.009.5%.005.55.505% dated 07.01.2020, Memo
No. 58.00.000. 009.3b.003.55.509% dated 06.02.2020 and pursuant thereto
the Department of Post vide Memo No.®l3 3/q7w/05b dated 10.03.2020
addressing the respondent No.3, sought for issuance of licence to operate
digital financial service namely ‘“Nagad” being introduced by the
Department of Post under clause 7A(e) of the Bangladesh Bank Order,
1972 (Annexure-6 of the affidavit in opposition).

In view of the above correspondences the General Manager,
Payment Systems Division, Bangladesh Bank under reference No.f#«f®
(9N9TEN) fuy/00-85d dated 15.03.2020 [Annexure-6(A) of the affidavit-
in-opposition] addressing the Senior Secretary, Financial Institution
Division, Ministry of Finance gave respective proposals with a view to
bring "Nagad" service under the supervision of Bangladesh Bank. On the
same date i1.e. on 15.03.2020 said authority of Bangladesh Bank
addressing the respondent No.5 under reference No.P@afe (auaz@a)

fu5/0%0-855 dated 15.03.2020 (Annexure-7) gave interim approval for



6(six) months to continue “Nagad” service of BPO subject to fulfillment
of the respective conditions as prescribed therein. Later, Bangladesh Bank
under reference No.P@AfE (auaqT@d) fud/020-0ud dated 03.09.2020
(Annexure-8 of the affidavit-in-opposition) extended the ad-interim
approval for another 6(six) months i.e. upto 15.03.2021 subject to
fulfillment of the earlier conditions. Said order of the ad-interim approval
dated 03.09.2021 was again extended upto 30.06.2021 by the Bangladesh
Bank vide order dated 15.03.2021 [Annexure-8(A)] with 2(two) added
conditions and one of those conditions was to obtain MFS licence within
the said prescribed period. On 29.06.2021, Bangladesh Bank again
extended the interim approval upto 30.9.2021[Annexure-8(b)] along with
the previous conditions with direction to adjust “STR(PT APl B[PO 2-

W [RATe IFFe [FEa W (0 TMES 8 AT AZ0F WHIN G I
CTGATT®  JFNGC6 I8 HI6[e SINTW w1 FAI XA NITONS ABJ OB

WNCNMCNS (VAW Jzd = (I AT [[FIIENT BTSN,

On 30.09.2021, Bangladesh Bank vide reference No.f?«f
(9N9TEF)  /uy/00-d>080 dated 03.09.2020 [Annexure-8(c) to the
affidavit-in-opposition] drawn attention to the respondnet No.5 to the
context of “ox| WM 47 FAEN ARGEANRE RS A STG (GCIAEAGA
fANIET FOF GG BN CILBFACNG JFNGCHA [Z A1 OIS AP AR O JIRT
1% Fixed Deposit Receipt (FDR) RARIYZ Lien (F0Y MG I 20O A
SRV GRR 4 B BPPO 2NN A [T WA ARGV GFla Ao
TGS JLATHN WF FOF 5¢/09/20%y T4 TIPS Bangladesh Mobile
Financial Services (MFS) Regulations, 2018 433 0b/0¢/203) WIRTY TIPS

SIFATT N3 ow/202 AT NUWE SE 8T ” However, it extended the

interim approval period for another 6(six) months i.e. upto 31.03.2022



subject to fulfillment of the previous conditions along with 3(three) new
other conditions [Annexure-8(c)] . Said order was subsequently extended
upto 30.06.2025 [Annexure-8(g)] vide order dated 31.03.2022 [Annexure-
8(D)], dated 25.09.2022 [Annexure-8(E)], 24.09.2023[ Annexure-8(F)]
and 29.07.2024[ Annexure-8(G)] respectively.

In the meantime, allowing the prayer of Third Wave Technologies
Ltd. by the Registrar, Joint Stock Companies and Firms, the name of the
said company had been changed to Nagad Ltd. on 06.08.2020 (Annexure-
A) under Section 11(7) of the Companies Act, 1994 along with the
respective Memorandum and Articles of Association dated 11.10.2022
(Annexure-Al). Said company accordingly obtained VAT Registration
certificate in the name of Nagad Ltd. on 04.09.2019 (Annesure-A-5) and
E-Trade license (Annexure-A-4) respectively. It also obtained TIN
certificate in the name of Naged Ltd. being issued by the authority
concerned on 11.07.2017 (Annexure-A6).

Meanwhile, an inspection team of Bangladesh Bank, Payment

Systems Division in exercise of power as provided under “fHc4& @ fa=ife

TG W27, 0:8” (Act No.9 of 2024) ( in short, the Act, 2024) inspected
the Head Office of Nagad Ltd. along with its distribution house and other
agent points from 21-25 April, 2024. However, on conclusion of
inspection, the team submitted report with the respective findings.

Said report was duly forwarded to the respondent No.5 vide
reference  No.fP@afe/eermmEs  /3(2)/028-20%8  dated  19.08.2024
(Annexure-9 of the affidavit in opposition) with direction to implement

the respective recommendations. At the same time, vide reference

No.f1@fC/eormEs /us/2038-202y dated 19.08.2024 (Annexure-10 of the



affidavit in opposition) the Director, Payment Systems Department asked
the respondent No.5 seeking clarification as to why Bangladesh Bank
should not take necessary steps under Section 31(1) of the Act, 2024.
In response thereof the authority concerned of the Department of

Post vide Nothi No ¥9-#f&/9%/2038-203¢ dated 20.08.2024 (Anexure-11)
stated, inter-alia- “7R0N% 6 FlfG I3 @27, 038 9T 0N(3) W7 TN
I/ EGTTIY [[ETBNT TR TR PO G P %9 P Aea .
Accordingly, the respondent No.4, addressing the respondent No.5 vide
reference No.f@fE (@9 9a)/ud/2038-2080 dated 21.08.2024 (Annexure-
D) appointed an Administrator for Digital Financial Service named
“Nagad” of Bangladesh Post Office for a period of 1(one) year under
Section 31(1) of the Act, 2024 with effect from the date of his
appointment.

The impugned order dated 21.08.2024(Annexure —D) is quoted below
for ready reference.
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Being aggrieved by and dissatisfied with the petitioner, a nominee
director of Blue Waters Holdings Ltd. (Annexure-A3 of the writ Petition)
as being the Director of Nagad Ltd. formerly known as Third Wave
Technology Ltd. has challenged the appointment of Administrator of the
Digital Financial Service namely, “Nagad” of Bangladesh Post Office, by
the Bangladesh Bank in exercise of power as provided under Section
31(1) of the the Act, 2024 vide the impugned order dated 21.08.2024
(Annexure-D to the writ petition).

Mr. Mohammad Jamiruddin Sircar, the learned senior Advocate
appearing with Mr. Muhammed Mustafizur Rahman Khan, the learned
senior Advocate for the petitioner submits that in view of the Section 31
of the Act, 2024 there is no scope to appoint an Administrator without
issuing show cause notice, without giving a reasonable opportunity of
being heard and without stating the reason in writing. In this regard he

also submits that the impugned Memo dated 21.08.2024 is ex-facie illegal
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and unlawful since the said impugned order is devoid of any reason and in
breach of Section 31(1) of the said Act, 2024, for, the respondent has
failed to state the reason for taking such a drastic action and for passing a
non-speaking order.

He futher submits that said impugned order is further tainted with
illagality since it is in breach of Section 31(2) of the said Act as the
respondent No. 3 has failed to issue any show cause notice whatsoever
prior to issuing the decision and also, failed to give any opportunity of
hearing to the petitioner. As such, the impugned order is liable to be
struck down for having been issued in gross violation of Section 31(1) and
(2) of the said Act as well as the principles of natural justice.

Mr. Md. Asaduzzaman, the learned Senior Advocate appearing on
behalf of the respond No.3 by filing an affidavit-in-opposition submits
that the petitioner in the garb of this writ petition is, in fact, seeking to
usurp the regulatory functions of Bangladesh Bank with an ulterior motive
to hinder the reform initiatives being taken to preserve the greater interest
of all the customers of “Nagad”.

In this regard, he also submits that pursuant to the written request
of BPO Bangladesh Bank provided interim approval for continuing with
digital financial service namely “Nagad”; and that subsequent interim
approval including correspondences regarding “ Nagad” took place
between Bangladesh Bank and BPO only, not to “Nagad Ltd.”

He also submits that vide Memo No. PSD(MFS)/61/2024-2026 a
show cause notice was issued on 19.08.2024 (Annexure-10) upon
Bangladesh Post Office (BPO), the service provider, for the irregularities/

illegalities found in the recent (21-25" April, 2024) inspection report
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conducted by the concerned authority of Bangladesh Bank. In the said
show-cause notice Bangladesh Bank also mentioned its concern regarding
proper operation of Trust Cum Settlement Account (TCSA) to protect
customers’ interest in accordance with the provision of the Act, 2024. In
response thereof, BPO replied to Bangladesh Bank vide Memo No.F4-
Afd/7M/2038-203¢ dated 20.08.2024 (Annexure-11) for taking necessary
measures in accordance with the Act, 2024 in consideration of customer
/public interest. Pursuant thereto Bangladesh Bank duly appointed an
Administrator to the BPO’s digital financial service ‘Nagad’ on
21.08.2024 vide the impugned Memo. Therefore, the claim of without
providing show cause and giving opportunity of being heard appointing
the Administrator by the respondent concerned, is without substance.

Conversely, as he submits, vide Memo No.14.31.0000.069.18.032.
21.8 dated 12.07.2021 [(Anexure-12(A)] Bangladesh Post Office entered
into an agreement with Third Wave Technology Limited (now, Nagad
Ltd.) as their “Principal Agent” to provide BPO’s digital financial service
(DES), namely, ‘Nagad’. As such, question of service of notice upon
“Nagad Ltd.”, an agent of BPO, under Section 31 of the Act, 2024
independent of BPO is a miscoceived proposition of the petitioner; hence,
1s not sustainable in the eye of law.

Before concluding his submission learned Senior Advocate Mr.
Asaduzzaman goes to contend that as per Articles of Association of
Nagad Ltd. the qualification of a Director shall be holding of 13% share
of the total paid up capital in the capital of the Company in his/her name
alone and not jointly with any other. However, according to capital and

share structure (Schedule X dated 30.12.2021) of Nagad Ltd., the
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petitioner is the Nominee Director of Blue Waters Holdings Ltd. and the
last update regarding share, signed by the company Secretary of Nagad
Ltd. states that, as of 30.06.2024, the shares of Blue Waters Holdings Ltd.
represent 5.92% of total shares of Nagad Ltd. and that Blue Water
Holding Ltd. does not hold any preference share in the company. As such,
in view of clause 16 of the Articles of Association of Nagad Ltd. he is not
a qualified director to represent the said company. Consequently, this writ
petition fails as being not maintaianble, for, the petitoner has no locus
standi to maintain the instant writ petition.

Controverting the said assertion it has been contended on behalf of
the petitioner that the qualification of a director to hold 13% share of total
paid up capital of the company in his/her own name alone or alternatively
to hold preference shares in the capital of the company, is not applicable
for the nominee director. Moreover, there is nothing on record to show
that his appointment as nominee director was found invalid. Hence, it is
not open for the respondent concerned to argue that the petitioner is a
disqualified director to represent Nagad Ltd. in order to maintain the
instant writ petition.

The cardinal issue requires determination in the instant Rule is,
whether the petitioner as being the Director of Nagad Ltd., the company
which is admittedly an “agent” of Bangladesh Post Office, a government
owned department under the Ministry of Posts, Telecommunications and
Information and Communication Technology, to provide Digital Financial
Service in Bangladesh, is an aggrieved person to challenge the

appointment of Administrator to "R T RS fEf&GrT fReaifmier e

“““m” «@ 7 by the Bangladesh Bank vide the impugned order dated
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21.08.2024 (Annexure- D to writ petition) in exercise of power as
provided under Section 31(1) of the Act No.9 of 2024.

It is apparent from record that Department of Post under the
Ministry of Posts, Telecommunications and Information and
Communication Technology made an application before the Governor of
Bangladesh Bank, respondent No.3 on 08.08.2018 (Annexure-2) to give
approval to launch a digital financial service under the name and style
“Nagad”. After detailed discussion in the Board meeting held on
29.08.2018 Bangladesh Bank did not agree to provide approval for
launching “Nagad” service, which was duly commutated to the
Department of Post on 09.09.2018 (Annexure-3). However, on the face of
repeated request so made by the Department of Post, Bangladesh Bank
showing concern over the regulation of ‘“Nagad” service in due
compliance of law sought opinion from the Ministry of Finance vide
reference dated 11.12.2018 (Annexure-4). Meanwhile, the concerned
Ministry gave administrative approval to launch “Nagad” service, as has
been communicated vide Memo dated 24.2.2019 issued by the Posts and
Telecommunications Division. On 26.03.2019, the then Hon’ble Prime
Minister duly inaugurated “Nagad” service (Annexure-6 of the affidavit-
in- opposition).

The Ministry of Finance, however, vide office letter dated
03.04.2019 gave the following opinion to the Ministry of Posts,
Telecommunication and Information and Communication Technology
TS wiamed G AREICAR @it 2fed! I 7 97 SR =M FC A1

T FCARIERT i o[ SR el | GO O Sfimed 395 9 (@R @5 %
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CIR 417 oo S0 TR TF @INIE A LA SN/ Si9fE ezl

FCE IENAH FILFA SRRSO COTPS F 7|

At this juncture, the then Hon’ble Prime Minister gave direction on
02.01.2020 to “ICFa PR (@ T G99 NN L (A0 &) AN T30 0
AfRME TR T @ Q7

Later, pursuant to the recommendation so made by the Chairman,
Anti Corruption Commission dated 21.11.2019 the Ministry concerned
vide office letter dated 07.01.2020 made a prayer for issuance of license
for “Nagad” service. [Annexure-6(A) of affidavit-in-opposition].

In addition, the Department of Post vide Memo dated 06.02.2020
also directed to obtain license from Bangladesh Bank in order to operate
“Nagad” service. Pursuant thereto the Department of Post, BPO vide
Memo dated 10.03.2020 (Annexure-6) made a prayer to the respondent
No.3 to issue licence for operating “Nagad” service.

At this juncture, the assertion of respondent No.3 is that prior to
obtaining license from Bangladesh Bank, the Department of Post had
already launched “Nagad” service; however, considering the involvement
of the customers, distributors and entrepreneurs in the service of ‘Nagad’
Bangladesh Bank vide order dated 15.03.2020 gave interim approval
“TRFSIFEE SqeIms” to continue “Nagad” service for a period of 6(six)
months subject to certain conditions (Annexure-7). Said interim approval
was subsequently extended from time to time by Bangladesh Bank by
passing necessary orders on different dates [Annexures-8, 8(A), 8(B),
8(C), 8(D), 8(E) and &(F) respectively]. Lastly, said interim approval
was extended by the Bangladesh Bank upto 30.06.2025 vide order dated

29.07.2024 [Annexure-8(G)].
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So far induction of Nagad Ltd., previously known as Third Wave
Technologies Ltd. , is concerned it appears from record (Annexure-6) that
in order to introduce Digital Financial Service to the respective public
concerned Department of Post offered Expression of Interest following
the procedure of Public Procurements Rules, 2008. Accordingly, Third
Wave Technologies Ltd. was selected to provide said service through
postal cash card in Bangladesh. Ultimately, with the administrative
approval of the government an agreement was entered into on 14.12.2017
between the Bangladesh Post Office, a government owned department
under the concerned Ministry and Third Wave Technology Ltd.
(Annexure-B).

On careful examination of the said agreement it appears that the
relationship between the parties concerned shall be on “Agency basis”. In
this regard clause 2 of the agreement dated 14.12.2017 is pertinent to look
into and is quoted below.

“2. Relationship

It is understood that the arrangement the parties contemplated by

this agreement, shall be on Agency basis. TWTL shall act as

Principal Agent of BPO for the purpose of carrying out the work,

as stated in the agreement on a revenue sharing basis.”

However, clauses 3 and 4 of the said agreement have prescribed the
obligations to be performed by the respective parties.

Thus, it is evident that Third Wave Technologies Ltd. now, Nagad
Ltd. stands as “agent” of Bangladesh Post Office .

On 04.07.2024, the Parliament promulgated  =ifsceid ¢ fo=ife I=

w124, 2038 ( in short, Act, 2024) for the purpose of “@tgy iy, M a3z
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Section 2(30) and (32) of the said Act define the words ““ifT=iiy

g AReEEEE (Payment Systems Operator) and “/iRiceiy cramiwsE”

(Payment Service Provider).
Both the definitions are quoted below:

“3/(©0) " AT TITBT ANIGITNIFIF] (Payment Systems Operator)’ W g%
RIZVT TGN T TeF Z20G 207N (BTN, T2 7S
NGIOTE AZFNVT VTN BTN T2TT B

(©2) "N CTRIINFIG! (Payment Service Provider) & 92 @
FGV T TP TG TEZOTINS I HACNAANE (PN, 2T
SZFNVE NG (T 7T PIFI AP G7¢ TORT7 2P [RNTT
STNFS 131G 56 8 (TGN QIBIGG T B

Section 3, however, supplements the respective provisions of this
Act with the other applicable laws, not in derogation thereof, which runs

as under;

“O/ G ARCAT ATHTI- G2 WZCVT [FAVTT TSRS 5SSy

W2 TP T 72 CIHT T 9T 20T A/

Section 4 has completely debarred from participating in the
payment system, or to operate in the respective payment system or
become a payment service provider without having due license or
approval of Bangladesh Bank.

Section 4 is accordingly quoted below:

“ 8/ WNTNITN I FROT TOIG AN TIBT ATV VNG 7T
ST, TOTRCO IELNCTE] (3) (BIAT TeE (BT G2 R2NT S
IR TEFE 2O NI IR TOIS (PIAT A TIZF
WX NZY ALONE TIBT VTN T 2eTBLINE YET VNG 5T 7V
PO ML T/
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(2) (BTN TG, TSV I (PN 92 WIZNT TG I TP T2@
FIZ0TST 82 TG (BICNT RN T AT I A 77T 7T
PIRCS M1

Section 10 empowers the payment systems operator/payment

systems participants/payment service provider to appoint or engage
“agent” subject to approval of Bangladesh Bank to provide respective

services to the users, which runs as under;

“ So/ JUGG WIS, ZOTNT (3) (BICAT ARG TIZT HIGTTNIBIN], N
TIBIT Fe¥AZVFIN T ARG CTRITNEIG I BT RN
RV, GG NI NIEITN SRPCP STSTAE AN 77T 71 BIco
M/

(2) GHYRT (5) I7 FGV I TeF IT2© SQNHA 2T VT
NFONG TIZ VIETTVEIG,. VAN TIZFT ReNAZIBIG T AT
CTTNBINNE 92 N [A6© B T2T (7 FFE G OIZIT
FIT BT NN WZENVE TR B Z2E/

(©) GG (5) G7 FHNF (BT JIG [N BT 220 VAT TIZT
NIIETTNIEIN], VNG TIZ R AZVEIN] I NI CTATNEINDE GG
TS STSI2E ©R01% TR ISP (AT Pl 22/

(8) JTTH™ T2 NG TN VT ISP PN 78 2297 BT
GV (BN JGTHT PRV BA@ I FGTT [N S e
W/

(@) G2 GI17 GO7™ AFVPCE T TP [N [FICT TN TN
N1 S5 B0 R, T3

(B) G NN VG 0%

(%) JGTOF AIRG, POV, ISR, AIGBIF, ST 3 ARIGOL 7%

(%) AT 5B NIy I

Vide Section 11 the payment systems operator, payment system

participants or payment service provider shall be liable or accountable for
the respective actions of its agents, and others as designated therein.

Section 11 is quoted below:

“55/ TIITGST] ANE TIBT VTETTNBIA,. VNG TIBIT e AZVBIN]
T ALCNE CTRITNBIN] G2ITAFT BT TG0, LT T GEONOTIT Gl
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BIG7T% OO VT JORTANE TPT PNPNGT G (YN T

MBI

As has been observed earlier, Nagad Ltd. previously known as
Third Wave Technologies Ltd. is admittedly an agent of Bangladesh Post
Office vide agreement dated 14.12.2017 (Annexure-B to the writ petition)
appointed by Bangladesh Post Office to provide digital financial service
in Bangladesh. It is also an admitted position of fact that till date
respective service is being provided to the users by the Bangladesh Post
Office without license of Bangladesh Bank but with the interim approval
being given by Bangladesh Bank from time to time subject to fulfillment
of certain terms and conditions.

In this regard, Section 31(1) of the Act, 2024 provides that subject
to enquiry if Bangladesh Bank is satisfied that any action(s) of the
respective payment system operator or payment service provider or any
company having license under the Act, 2024 is/are prejudicial to the
interest of the users or is against public interest, upon endorsing its reason
it may appoint an Administrator upon suspending the Board of
management of the company who shall take over and run the management
of the said company for a prescribed period. However, no action can be
taken under sub-section (1) unless the respective company or authority
concerned is given an opportunity of personal hearing.

In the instant case, an inspection team of Payment Systems
Division, Bangladesh Bank went to the Head Office of “Nagad”, a digital
financial service of BPO, including its distribution house and some of its
agent point to inspect its mode/system of operation. On conclusion of

inspection, which was conducted from 21* to 25™ April, 2024 in exercise
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of power as provided under the Act, 2024 the team found respective
irregularities/ illegalities. In the said report the inspection team made the

following recommendations-

“ W2 TPRT b5 g NG FORNIN GIO8 [RIex V0T fofgre
INCH 78 [PZ TG 271 BT 2T

F) WNIPNT WQPET FNT 7 (VT PAZ [P O FAI7 7
ST 20 FIPT (IR TSGR [FIFPTYZ I BB RO
ST TR ANNA AT FHO 2 RG], FAIT A OB
WyPET (VT YT [0S TEE VT 76 @ NINT GGG J7
23T Feav GG W (T Z8TF AT STNLA NG (TeF
CHEIN) T IO 2T/

%) NVT IT NZF T T, QAE [NAVGT % 8 JE J077 T VAN
FOF TCSA [BIo7 Wyiv 2¢ o1 W 7wk HeGRIGee: ey
FIG 2T/

) ACONAT GFIV 8 [BloMaers Y ATV TI FNIANIT G
TG TITZT 2 BAC VT (P NN 7 B 2T

T ) BICON NIESPIVT B ST 26FIF Y S 9 [ofovis Jze

PO 3G/

Being concerned with the operation system of digital financial
service of BPO “Nagad”, Bangladesh Bank issued a show cause notice
upon the respondent No.5 on 19.08.2024 under reference No.f*«fe
(AT99g)/05/2038-0%%  (Annexure-10 of the affidavit-in-opposition)
with request to give explanation to that effect within a prescribed period.

Relevant part of the said show cause notice dated 19.08.2024 issued

under Section 31(1) of the Act, 2024 is quoted below for ready reference:

“JIeTT* GIF [ROICNT [OIGORT ReTs7IeT ST 7vr g7 G ISR
B 90/0W/2020 [S1G<F AT/ FIRGFTN AOIAHT WIAE AT
e TN FOF TG 58 W6, 2028 CIIFIF @A VTG V7w
27 (T, TG L BN TGN JBTGCH I STV ] (704 Z- N7
B BT ARG 71T FE FRE, I IO GIF [P TG FIPeT-0b/2035
g TV [NTHHAIT TEIN | WS 2P POF GNIPO TN HF G12O VAT J7
IR (P TSI 2T 714l YNF@GI [T BT ST FF, I NITG 3
VG BT 2N, 2028 J7 03(5) SIFT AT AZF 7T GV 1R
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02/ VG (FFTNTH, GITICS ' FINT G GG BT TG NG GG I
ST ST TR A BT VDA 2 397 % B AG/ CHRNE© [R5
RGN N 20H7 T T TR0 Gl " T 8 NG TIZT RZ,
2028 g7 WIS (BN I TRF FOF GF WZAT 03(5) AT
I TIBT T B 2T AT 7 [T QVNGT T T ST o7«
2(C ATIO] 00 (fom) FNAICTT V04T AFIAT Gl TN 277+ BT 271

In response thereof, the authority concerned of the Department of
Post vide Nothi No. ¥9-7fa/a°m/2038-303¢ dated 20.08.2024 (Annexure-
(11) stated, inter alia, “ RN 8 [5G T W27, 08 9T 9(3) 47 AT
12T/ ETTIE [RCTONIT IR TN TP LT Py 579 FC© e/

Pursuant to the said reply of Bangladesh Post Office, Bangladesh
Bank accordingly, appointed an Administrator for Bangladesh Digital
Financial Service ‘9w for a period of 1(one) year vide the impugned
order dated 21.08.2024 (Annexure-B to the writ petition).

From the above, it is, thus, evident that Department of Post,
Bangladesh Post Office, a government owned department launched digital
financial service titled “S9W” prior to obtaining license from Bangladesh
Bank, which is a violation of the mandatory requirement of law.

However, considering the involvement of huge number of
customers, distributors and entrepreneurs in “Nagad” service Bangladesh
Bank gave interim approval [Annexures-8 to 8(g)] to the Department of
Post from time to time subject to fulfillment of conditions for continuing
the operation of said service. Ultimately, in the interest of the users
Bangladesh Bank appointed Administrator for “Nagad” service in due
compliance of Section 31 of the Act, 2024.

Third Wave Technologies Ltd., subsequently changed to Nagad

Ltd. with permission of the Registrar, Joint Stock Companies and Firms,
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Bangladesh (Annexure-A), entered into an agreement with BPO on
14.12.2017 (Annexure-B) as the “Principal Agent” of Bangladesh Post
Office for carrying out the respective works, as stated therein on a
revenue sharing basis. However, vide Section 11 of the Act, 2024
payment system participant /payment systems operator/payment service
provider i.e. BPO shall be held liable /accountable jointly for the actions
of its “agent”.

In view of the irregularities/illegalities being found by the
inspection team of Bangladesh Bank in the operation of “Nagad” service
Bangladesh Bank issued show cause notice to the Bangladesh Post Office
who launched “Nagad” service, under Section 31(2) and on receipt of its
reply took steps under Section 31(1) with appointment of Administrator
for “Nagad” service for the interest of users and other stakeholders being
involved with the operation of the said service.

In the said context, the proposition of the petitioner as to issuance
of show cause notice upon Nagad Ltd., an agent of Bangladesh Post
Office under Section 31(1) of the Act, 2024 independent of BPO has no
substance at all.

Further, instant writ petition has been filed by the petitioner as the
Director of Nagad Ltd. However, vide clause 16 of the Articles of
Association of Nagad Ltd. in order to be a qualified director, the director
concerned is required to hold 13% share of total paid up capital of the
company in his /her own name alone or alternatively to hold preference
shares 1in the capital of the company. In case of a class of preference
shares with right to appoint a director, no qualification shall be required

for a nominee director appointed by the holder of such preference shares.
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Clause 16 of the Article of Association of the Company is quoted
below:

“The qualification of a Director shall be holding of 13% share
of Total paid up capital in the Capital of the Company in
his/her own name alone and not jointly with any others.
Alternatively the qualification of a director shall be holding
preference shares in the capital of the company unless any
other additional condition(s) mentioned in the respective
share subscription Agreement, if any. However, in case of a
class of Preference shares with right to appoint a Director,
subject to any conditions contained in relevant Investment
Agreement, no qualification shares shall be required for a
nominee Director appointed singly or jointly by a holder or
holders of such class of Preference shares.”

Admittedly, the petitioner is a nominee director of Blue Waters
Holdings Ltd. (Annexure—A3 to the writ petition). It is also not disputed
that as of 30.06.2024 Blue Waters Holding Ltd. represent 5.92% of total
shares of Nagad Ltd. In other words, the petitioner is not holding shares
in his personal capacity, nor Blue Waters Holding Ltd. is holding
preference shares as is evident from Annexure-16(A) of the affidavit in
opposition, with right to nominate director(s).

Considering the above we find substance to the proposition of the
respondent concerned that the petitioner is not a qualified director of
Nagad Ltd. to maintain the instant writ petition.

In view of the above, challenging the appointment of the
Administrator of ‘“Nagad” service of Bangladesh Post Office under
Section 31(1) by the Director of Nagad Ltd., the company who is the
“agent” of Bangladesh Post Office, under Article 102 of the Constitution

1s not maintainable for having no locus standi.
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Thus, we refrain from making observations on the merit of the
Rule.

In the result, this Rule is discharged as being not maintainable
without any order as to costs.

Communicate the judgment and order to the respondents concerned

at once.

Debasish Roy Chowdhury, J:

I agree.

Montu, B.O



