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Farah Mahbub, J:

In this Rule Nisi, issued under Article 102 of the Constitution
of the People’s Republic of Bangladesh, the respondents have been
called upon to show cause as to why the impugned judgment and order
dated 04.07.2024 passed by the Review Penal No.3 of Bangladesh Public
Procurement Authority (former Central Procurement Technical Unit),
IMED, Ministry of Planning in Review Petition No.062 of 2024 upon
disposing of the appeal filed by the petitioner in connection with Tender
Invitation Reference No.27.32.0000.008.07.003.23.2862 dated 15.11.2023
floated by the respondent No.5 for procurement and delivery of imported
coal at plant jetty (CDP) for Matarbari 2X600 MW Ultra-Super Critical
Coal Fired Power Plant (Annexure-A), should not be declared to have
been passed without lawful authority and hence, of no legal effect.

At the time of issuance of the Rule the operation of the impugned
judgment and order dated 04.07.2024 passed by the Review Penal No.3 of
Bangladesh Public Procurement Authority (former Central Procurement
Technical Unit), IMED, Ministry of Planning in Review Petition No.062
of 2024 was stayed by this Court including all further proceedings of
Tender Invitation Reference No0.27.32.0000.008.07.003.23.2862 dated
15.11.2023 floated by the respondent No.5 for procurement and delivery
of imported coal at plant jetty (CDP) for Matarbari 2X600 MW Ultra-
Super Critical Coal Fired Power Plant (Annexure-A), for a prescribed
period.

Challenging the interim order of stay the added respondent No.6,

Consortium of Unique Cement Industries Limited and Aditya Birla



Global Trading Singapore Pte. Limited moved before the Hon’ble
Appellate Division by filing Civil Petition for Leave to Appeal No.2458
of 2024. However, after hearing the respective contending parties the
Hon’ble Judge in Chamber of the Appellate Division vide order dated
25.07.2024 stayed the interim order of stay passed by the High Court
Division for a prescribed period with direction upon this Bench to dispose
of the Rule on merit.

Facts, in brief, are that the petitioner is a consortium of 3(three)
private limited companies namely, (i) Bashundhara Multi-Trading
Company Ltd., a private limited company incorporated under the
Companies Act ,1994 and is engaged in the business of trading of
products and/or goods, (i1) Equentia Natural Resources Pte. Ltd., a foreign
private limited company incorporated and registered under the laws of
Singapore and (iii) Atro International FZE, a foreign private company
incorporated and registered under the law of the United Arab Emirates.
The petitioner is the market leader for the importation and supply of
imported coal in the respective market of Bangladesh. It imports and
supplies coal for the Maitree Super Thermal Power Plant project at
Rampal and is playing a critical role in ensuring Bangladesh’s energy
security.

On 15.11.2023, the respondent No.5 as being the procuring entity
floated an international tender vide Tender Invitation Reference No.
27.32.0000.008.07.003.23.2862 for procurement and delivery of imported
coal at plant jetty (CDP) for Matarbari 2X600 MW Ultra-Super Critical
Coal Fired Power Plant for a period of 36 months following the One Stage

Two Envelop tendering method. However, keeping in view of the nature



of the coal being classified as a flammable and sensitive good the
authority concerned fixed the original qualification requirements and
technical criteria for those aspirant bidder or partner of the consortium
who are:

1) Coal mine owner; or

2) Holding company of a coal mine owner; or
3) An international trading company.

If, however, the bidder is a coal mine owner or holding company of a
coal mine owner, then the coal mine owner should have exported at least
12 million metric tones (12.0 MMT) of thermal coal in aggregate during
the last 5(five) years, reckoned from the date of opening of technical
proposal.

If the bidder is an international trading company then it or any one of
the partners of the consortium should have performed transportation
through sea route using ocean going vessel of at least 10 (ten) million
metric tons (10 MMT) of the thermal coal during the past 5 (five) years,
reckoned from the date of opening of technical proposal.

The petitioner being aspirant to participate in the said bid purchased
the tender documents on 04.12.2023 as the original bid closing date was
fixed on 09.01.2024.(Annexure-B). At this juncture, the respondent No. 5,
the procuring entity allegedly in order to protect the interest of the vested
quarters and precisely to give undue advantage to one particular bidder
1.e., the added respondent No.6 had amended the technical criteria on
03.01.2024 (Annexure-C1) and included the “importer of coal ” just
before 3(three) working days of the original bid closing date. At the same
time, the experience of supply of “iron ore, fertilisers, chemicals, cement,

etc. or grain” had been enlisted by the said authority as a qualifying



experience in addition to the coal supply experience. Along with the said
amendment the procuring entity had also refixed the last date of selling
tender document i.e. on 30.01.2024 including the bid opening and closing
date and time on 31.01.2024 (Annexure-C4).

On 25.01.2024, the respondent No.5 made a further amendment in the
technical criteria (Annexure-C2) upon deleting the words “importer of
coal” and replaced the same with the word “importer”. Said respondent
had also included “a long term sales contract of coal with any power
utility or its holding company for at least 06 (six) million metric tons for a
minimum period of 03 (three) years” as another option of coal supply
experience. However, with the subsequent amendment the bid closing
date was re-fixed on 08.02.2024.

The petitioner along with the added respondent No.6 and two other
participants submitted their respective bid on 08.02.2024. The petitioner,
however, submitted their bid in two envelopes, one containing a technical
proposal with all relevant documents and the other containing financial
proposal including price schedule as per the terms of the bid documents as
stipulated by the respondent No. 5 company.

Accordingly, on 08.02.2024 the bids of the respective bidders
including the petitioner were opened and their proposals /offers were
evaluated by the Tender Evaluation Committee (in short, TEC) of the
respondent No. 5. However, till May, 2024 the TEC of the respondent No.
5 did not ask for any clarification from the petitioner.

In this regard, the respondent No. 5 company has produced before
this Court a photocopy of the evaluation report of the technical proposal

submitted by the TEC on 30.04.2024. From the said report dated



30.04.2024 it appears that the TEC after careful examination and
evaluation of the technical proposals of the respective bidders found 3
(three) bidders including the petitioner as technically non-responsive. The
offer of the petitioner was not accepted for non-compliance of the
condition of bid security as well as Invitation for Bids (IFB) clause 5.2(ii).
However, the bid of the added respondent No.6 was found technically
responsive.

Meanwhile, on 04.05.2024 the petitioner came to learn from a
reliable source that its bid was rejected as being non-responsive.
Accordingly, it made repeated applications on 08.05.2024, 09.05.2024,
and 12.05.2024 respectively addressing the Company Secretary of the
respondent No.5 with a prayer to review their bid as being a qualified and
experienced bidder and capable of supplying the good in question. In
response thereof the Company Secretary of the said respondent vide
Memo dated 13.05.2024 (Annexure-D4) informed the petitioner that the
tender evaluation process was ongoing. However, on the very next day i.e.
on 14.05.2024 (Annexure-D5) said respondent informed the petitioner
that the TEC on completion of technical evaluation found the petitioner as
technically non-responsive.

Accordingly, said report of the TEC was placed before the Board
of Directors of the respondent No.5 company along with all necessary
documents for final decision. The Board of the respondent No.5 company
in its 05/2024™ Board meeting dated 01.05.2024 took decision to approve
the evaluation report of the TEC on technical proposal with further
decision to open the financial proposal of the added respondent No.6 as

being that only responsive bidder. Said decision of the Board was



subsequently approved in the 06/2024™ Board meeting of the respondent
No.5 company dated 31.05.2024 (Annexure-F). On 08.05.2024 with
notice to the added respondent No.6, the TEC on opening the financial
proposal of the said respondent found its offer significantly high and
accordingly, gave recommendation as under:

“ (1) Financial proposal of Consortium of Unique Cement
Industries Limited and Aditya Birla Global Trading
Singapore  Pte. Limited could not be accepted
due to significantly higher price considering long term
contract;

(1) TEC's report can be placed before the approving

authority for next course of action.”

On 31.05.2024, the Board of the respondent No. 5 company in its
06/2024™ Board meeting took decision to give direction upon the TEC to
negotiate with the added respondent No.6 on landing price. Relevant part
of the said resolution dated 31.05.2024 (Annexure-F) is quoted below:
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Meanwhile, the petitioner made a complaint on 16.05.2024
(Annexure-F) to the Managing Director of the respondent No. 5 under the
Public Procurement Act, 2006 (in short, Act, 2006) read with Public
Procurement Rules, 2008 ( in short, Rules 2008). Having receipt no
response thereof accordingly, respective complaint was made to the
respondent No.1 on 29.05.2024, but again there was no response.

Having no other avenue available to vantilate its respective
grievances the petitioner preferred Review Petition No.062 of 2024 before
the respondent No. 4, CPTU under the Act, 2006 and Rules, 2008.

On receipt thereof a review panel was constituted by the respondent
No. 4 to hear the appeal of the petitioner. However, upon hearing the
respective contending parties the review panel vide the impugned
judgment and order dated 04.07.2024 (Annexure-A) disposed of the appeal

upon negating the prayer of the petitioner with the respective observations



10

and findings and gave direction upon the respondent No.5 to re-evaluate
the financial proposal of the added respondent No.6.

Being aggrieved by and dissatisfied with the petitioner has
preferred the instant application under Article 102 of the Constitution and

obtained the present Rule Nisi.

Mr. Mustafizur Rahman Khan, the learned Senior Advocate
appearing for the petitioner categorically submits that none of the
consortium partners of the added respondent No.6 have supplied coal for
any government project in Bangladesh, who is mainly a supplier of
commodities like cement, grain, fertilizer, etc. Thus, it is apparent that the
respondent No. 5 has amended the technical cricteria of the tender
document with a view to fit in and accommodate the consortium of the
added respondent No.6; otherwise, said respondent would not have
qualified technically. In this regard, referring to the observations and
findings of the Review Panel he goes to argue that the impugned judgment
and order is self-contradictory, for, the Review Panel has clearly observed
that the amendments relating to the respective technical qualification
criteria component were done in contravention of the Rules, 2008. Despite
the said clear observation the Review Panel did not pass any order for
remedying or rectifying the breach under Rule 60 of the Rules, 2008;
hence, goes to violate the fundamental rights of the petitioner as

guaranteed under Articles 27, 31 and 40 of the Constitution.

He further submits that the Review Panel has miserably failed to
give due regard to the technical proposal submitted by the petitioner and

without analysing the documents and contentions of the petitioner has
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arbitrarily found that the technical evaluation of the respective bidders

including the petitioner by the TEC was lawful.

He again goes to submit that the TEC after due evaluation of the
financial offer of the only responsive bidder i.e. added respondent No.6
opined, inter-alia, that the “Financial proposal of Consortium of Unique
Cement Industries Ltd. & Aditya Birla Global Trading Singapore Pte.
Ltd. could not be accepted due to significantly higher price considering
long term contract”. Fact remains that the added respondent No. 6 did not
challenge the said findings of the TEC under Rules, 2008. Despite the said
findings of the TEC, the respondent No. 5 most illegally took the
decision to enter into a negotiation with the added respondnet No.6 for
reduction of price in flagrant violation of the Rules, 2008 particularly
Rule 99/56(10) of the Rules 2008. On the face of the said position of fact
he submits that giving direction by the Review Panel upon the respondent
No. 5, the procuring entity to re-evaluate the financial proposal of the
added respondent No. 6 without referring to any provision of the Act,

2006 or Rules, 2008 cannot be mandated as lawful.

Further assertion of the learned Advocate of the petitioner is that it
is apparent from the decision of 05/2024" Board meeting of the respondent
No.5 dated 01.05.2024 that the technical evaluation of the bid documents
of all the bidders including the petitioner was completed before
01.05.2024. The respondent No. 5, however, in its board meeting No.
05/2024 dated 01.05.2024 approved that the added respondent No.6 was
the only responsive bidder and at the same time declared the technical

proposal of other bidders including the petitioner non-responsive.
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Accordingly, the respondent No. 5 took decision to open the financial
proposal of the added respondent No.6 on 08.05.2024. In this connection,
he goes to contend that vide office letter dated 13.05.2024 the respondent
No.5 informed the petitioner that the evaluation of the bid documents
submitted by the petitioner was ongoing and on 14.05.2024 the petitioner
was informed that they had been considered as technically non-responsive.
Such correspondences on the part of the respondent No.5 undeniably
proves that the respondent No. 5 has, in fact, provided a false statement to
the petitioner and further, proves their conspiracy and corrupt practices
and establishes the wrongful and dishonest behaviour towards the
petitioner.

He also submits that clause 5.11 of the bid document clearly states
that the bid security shall have to be provided for an amount equal to USD
6,000,000/-. Accordingly, the petitioner provided the bid security in USD
6,000,000/- and also, stated the equivalent amount in BDT which stands at
BDT 660,000,000/- (Annexure-I). The respondent No. 5 at the time of
evaluating the bid submitted by the petitioner sought an opinion from the
respondent No. 4 vide Memo dated 19.03.2024 to clarify the issue of bid
security submitted by the petitioner. In response thereof the respondent
No. 4 being the governing entity for any public procurement opined, inter-
alia that “ TtRY equal to WL TP Trgre Fal FRCR GTLRY ME~1@ TNC® e
Sifftd TPFE WL @@ Celad [ERice @ @E N USD
6,000,000.00 43 ey TCE #Itaq Aff® nRof@ SNFe 32e T @O |

e SRR #tae MY (e o fofere IAae T SAqums AT
« TSI 2RI T 0T | ¢ O 8y e Sfgife #tae [aey gearey =1”

The respondent No.5 without considering the said opinion of the
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respondent No.4 declared the petitioner as non-responsive. The Review
Panel, respondent No.2 while knocking down the prayer of the petitioner
with the findings “92 (% RAF.9 97 YOIN© S (T8 G&F VOIN© FTPONLT

SRV NI POV AT GRINCOT WP WIS GIvve Yeuiia 8 47

RV [ YT FNoF g3fezrmg@/” did not at all consider to employ

the power as provided under Rule 98(5) (6) and (7) of the Rules, 2008.

He also submits that the price quotation of coal submitted by the
added respondent No.6 is 9.6% higher than the FOB price and the
transportation quotation submitted by the same is 105% higher than the
prevailing market price. Accordingly, he submits that if the respondent
No. 5 being a state-owned entity, enters into a contract with the added
respondent No.6 the entire project will roughly cost an additional amount
of BDT 12,000,000,000/- (Twelve Hundred Crores Taka).

Accordingly, he submits that upon making the Rule absolute the
impugned judgment and order dated 04.07.2024 (Annexure-A) passed by
the respondent No.2 is liable to be declared to have been passed without
lawful authority and hence, of no legal effect.

Conversely, Mr. Aneek R. Haque, the learned Advocate by filing
affidavit-in-oppositon on behalf of the respondent No.5, the procuring
entity goes to submit that vide clause 6 of the Invitation for Bid, the
procuring entity i.e. the instant respondent has the right to modify the
invitation for bid without assigning any reason whatsoever. In this regard,
he goes to contend that all the tenderers including the petitioner
participated in the tender without raising any objection regarding the

amendments of the technical qualification; as such, the petitioner is now
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stopped from raising such objection at this belated stage after becoming
non-responsive in the technical evaluation.

He further submits that after completing the tender evaluation
process on 05.05.2024, its report was duly placed before the Board of the
respondent No.5 company for its consideration; whereupon the Board in
its Board Meeting approved the technical evaluation report with direction
upon the TEC for opening the financial bid of the added respondent No.6,
the only responsive bidder. However, on receipt of repeated letters from
the petitioner, the respondent No. 5 duly informed the petitioner on
13.05.2024 that the tender evaluation was ongoing since during the
relevant period financial evaluation was still pending.

He also submits that as per tender condition every participants in
the tender must furnish unconditional bank guarantee for US$6 million.
The petitioner, however, while submitting its bid security for USD 6
million restricted the same by stating the equivalent amount of BDT
660,000,000 only. Consequently, the respondent No.5-procuring entity
would not be able to recover an amount more than BDT 660,000,000/-
since the conversion rate of USD to BDT is fluctuating/increasing every
day. Resultantly, the petitioner was found non-responsive on the said
count.

Moreover, the petitioner has also failed to fulfill clause 5.1.2 as
each members of the petitioner consortium individually failed to fulfill
any of the criteria as provided in clause 5.2(ii) (as amended on
31.01.2024). In addition, one of the partners of the petitioner consortium
i.e. Equentia Natural Resources Pte. Limited failed to fulfill clause 5.2

(ii1). As a result, the TEC found the tender bid of the petitioner as non
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responsive, which was duly approved by the respondent No.5 company in
its Board Meeting.

He again goes to argue that although the TEC in its report dated
30.04.2024 opined that the price of the added respondent No.6 was quite
high, but considering the importance of the matter to ensure uninterrupted
supply of coal immediately including the fact that the price might go up in
case there was any delay in execution of the contract the Board of the
respondent No.5 took decision to proceed for price negotiation with the
added respondent No.6 as per Rule 99 of the Rules, 2008. In this regard,
he further submits that the recommendation of the Technical Evaluation
Committee is not binding upon the Board of the respondent No.S.
However, considering the fact that the other power plant namely
Bangladesh India Friendship Power Company Limited was purchasing
coal at a price of US$110.31 whereas the added respondent No.6 has
quoted price at USD 108.67 as per the market price prevailing at the
relevant time. In that view of the matter the Board of the respondent No.5
took decision to proceed for negotiation with the said respondent and that
during the process of negotiation the added respondent No.5 has agreed to
reduce the price of coal from USD 108.67 to USD 106.87. Accordingly,
he submits that the petitioner having failed to substantiate its respective
grounds, this Rule is liable to be discharged.

In support of the arguments so have been advanced on behalf of the
respondent No.6 company, Mr. Sheikh Mohammad Morshed, the learned
Senior Advocate appearing with Mr. Ramjan Ali Sikder, the learned
Senior Advocate for the added respondent No.6 submits that the petitioner

filed the present writ petition with an ulterior motive to hinder the
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execution of contract in favour of the added respondent No.6 and thereby
resorts to create a monopolistic business in the business of supply of coal
to the respective power plants operating in Bangladesh, for, the petitioner
1s already supplying coal to another power plant in Bangladesh.

He further submits that as per tender condition every participant in
the tender must furnish unconditional bank guarantee for US$6 million. In
the instant case, the petitioner restricted its bid security to 6(six) million
USD by stating the equivalent amount to BDT 660,000,000 only.
Accordingly, he submits that since the conversion rate of USD to BDT is
fluctuating/increasing everyday, the respondent No.5 will not be able to
recover an amount more than BDT 660,000,000/-.

Moreso, he submits that the petitioner has also failed to fulfil
Clause 5.1.2 of the tender documents since each member of the petitioner
consortium individually failed to fulfil the criteria as provided in clause
5.2(i1) of the tender document, as amended on 31.01.2024.

He also goes to argue that the added respondent No.6 having
fulfilled all the required conditions of the tender document has become
both technically and financially responsive; as such, the Notification of
Award is required to be issued in its favour.

He lastly submits that the petitioner in filing the present writ
petition has failed to appreciate that the procuring entity has the right to
amend the tender documents and also, to accept or reject any or all the
bids without assigning any reason whatsoever as per clauses 3, 6 and 12
of the Invitation for Bid. However, the amendment so made by the
procuring entity in the tender document in question is to widen the scope

of competitive participation of the aspiring bidders. Further, the petitioner
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while submitting its bid had full knowledge of the said amendment but
did not raise any objection thereto; hence, is now estopped from raising
objection to that effect.

Considering the above context, he submits, this Rule being devoid
of any substance is liable to be discharged.

Coal Power of Generation Company Bangladesh Ltd. (CPGCBL),
an enterprise of the Government of the People’s Republic of Bangladesh,
acting as the employer invited sealed bid from the eligible bidders vide
Invitation Reference No0.27.32.0000.008.07.003.23.2862 dated 15.11.2023
(Annexure-B) for procurement and delivery of imported coal at plant jetty
(CDP) for Matarbari 2x600 MW Ultra Super Critical Coal Fired Power
Plant at Maheshkhali Upazilla of Cox’s Bazar District under Chattogram
Division, Bangladesh following single stage two envelope bidding
procedure (Envelope-1: Technical Proposal and Envelope -2: Financial
Proposal) as per the scope of work as mentioned in the tender document.
However, last date and time for receipt of bid (Envelope 1 and 2) was
fixed on 09.01.2024 upto 12:00 hours (BST) and opening date and time of
Envelope-1 (Technical proposal) was fixed on 09.01.2024 at 12:30 hours
(BST). The date of opening of Envelope-2 (Financial Proposal) was to be
intimated by the authority concerned separately after evaluation of
Envelope-1 (Technical Proposal).

Further condition, among others, was that all bids must be
accompanied by bid security for an amount of USD 6,000,000.00 (US
Dollar six million) only. Any bid not accompanied by an acceptable bid
security in a separate sealed envelope shall be rejected by the respondent

No.5 company as being non-responsive.
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However, qualifying requirements for the respective bidders have
been prescribed in clause 5 of the tender document. In this regard clause
5.1.1, 5.1.2 and 5.2(ii) of the tender documents (Annexure-A) are required
to be looked into and are accordingly quoted below:

“5.1 Qualification Criteria:

5.1. A bidder should be a firm meeting the technical criteria
stipulated at Clause 5.2 (i), (5.2 (ii), 5.2 (iii) and financial criteria
mentioned at Clause 5.3.

5.1.2 A bidder can be a consortium of a maximum of three (03)
firms, collectively meeting the technical criteria stipulated at
Clause 5.2 (i),5.2 (ii),5.2 (iii), hereunder and financial criteria
mentioned at Clause 5.3.

Each partner of the consortium shall meet at least any one of the
technical criteria requirements stipulated at Clause 5.2 and at least
25% of the Financial Criteria mentioned at Clause 5.3.

The consortium shall necessarily identify one of the partners as
lead partner who shall meet on its own at least 40% of Financial
Criteria mentioned at Clause 5.3.

5.2 Technical Criteria:

(i) .

(ii) Bidder or any partner of the consortium must be;

(1) coal mine owner; or
(2) holding company of a coal mine owner; or
(3) an international trading company

Meanwhile, the respondent No.5 company caused amendment in
the tender document on 03.01.2024 (Annexure-C1) upon replacing clause
5.2(ii1) with regard to technical criteria. For ready reference clause 5.
2(iii), as it then was before amendment, is quoted below:

“5.2 (iii) Bidder or any one of the partner of the consortium should
have performed transportation, through sea route, using Ocean

Going Vessel(s) (OGV) of at least ten million metric tonnes (10
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MMT) of thermal coal during the past five (5) years, reckoned from
the date of opening of Technical Proposal.”

After amendment on 03.01.2024 clause 5. 2(i11) stands as under:

“5.2 (iii) Bidder or any one of the partner of the consortium should
have performed transportation, through sea route, using Ocean
Going Vessel(s) ("OGV") of at least ten million metric tonnes (10
MMT) of dry (bulk) solid commodity(ies), like Coal, Iron ore,
Fertilizers, Chemicals, Cement etc. or Grain in bulk during the past
five (5) years, reckoned from the date of opening of Technical
Proposal.”

The petitioner as being the aspirant bidder participated in the tender
process along with 3 (three) others including added respondent No.6 with
submission of tender documents. On 08.02.2024, the bid of the respective
bidders were opened by the TEC. The bid of the 4™ bidder namely
consortium of Akij Cement Company Ltd. Century Commodities Solution
Pte Ltd. were ousted for not filing technical proposal but only financial
proposal. The bid of the 2™ bidder namely Bary Chemical Private Ltd.
was also not considered for non-compliance of bid security. The bid of the
3" bidder, the petitioner, was ousted for non-compliance of bid security
for stating- “not exceeding in total an amount of USD 6,000,000.00 (US
Dollar Six Million) only equivalent to BDT 66.00.00.000.00 (Sixty Six
crore) only” despite having opinion from the Bangladesh Public
Procurement Authority (BPPA) in favour of the petitioner vide Memo
dated 21.04.2024 and also, for non-compliance of clause 5.2(ii) and 5.1.2
of the tender document,

Ultimately, vide order dated 14.05.2024 (Annexure-D5) the
Company Secretary of the respondent No.5 company informed the

petitioner that it has been declared as non-responsive after evaluation of
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its technical proposal by the TEC. Subsequently, upon hearing the
respective contending parties the Review Penal vide the impugned
judgment and order dated 04.07.2024 disposed of the appeal negating the
prayer of the petitioner with direction upon the TEC to re-evaluate the
financial proposal offered by the added respondent No.6.

In this regard the categorical contention of the petitioner is that the
petitioner is a consortium of 3(three) establishments who as a consortium
jointly performed various coal supply contracts across Bangladesh. The
same consortium members that is the petitioner has a long-term sales
contract of coal dated 07.06.2023 with Bangladesh India Friendship
Power Company Ltd. for supply of 8 million metric tones of coal within
3(three) years. The members of the petitioner consortium previously had
jointly performed various coal supply work and such experience of the
petitioner consortium fulfils the technical criteria as stipulated in clause
5.2(i1) of the bid document. Further, the consortium partner of the
petitioner namely Equentia Natural Resources Pte. Ltd, fulfilled clause
5.2(ui1)) of the technical criteria and demonstrated experience of
transporting 10.04 million metric tonnes of coal for the last five years of
reckoning the bid closing date. The respondent No.5, however, with
malafide intention came up with a futile interpretation of the above
mentioned clauses and purposefully had declared the petitioner as non-
responsive for protecting the interest of the vested quarters.

Also, it has been contended that in compliance of clause 4 of the
tender document the petitioner did submit bid security for an amount of
USD 6,000,000.00 (USD six million) and also, stated the equivalent

amount in BDT which stands at Tk. 660,000,000/-. In this connection, on
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21.04.2024 (Annexure-I-1) the respondent No.4, a government entity for
any public procurement while giving reply to the query so made by the
respondent No.5 company opined, inter-alia-:

“... @RY equal to T8 TAGey Grgrd F AT (R FIAG GANTCS
CRNe ©rfkrd SRR WAPH (Feb CANET [A9FI0e T JET JUNT
USD 6,000,000.00 97 7¥gey 2@ 7@ (e 7q9a GiFiae 929 3 (0o
NS/

Feq G 7wy e ETe O [olere 7Y FOATH AT AT
9 FOIT© 7 P X)) G JOIN© &Y Fea GRS Weqd (4367 Keey Zed/”

In this regard, the findings of the Review Panel are quoted below:
“9Z T [ 97 TOITS NG (TS TG oINS FTYFIT TN
V| AFCVCT TG CPCACTH TP [17E GINNTO FIIN & 47 STV
IazEo1 YR BT GIeFT e ......”"

In this connection, Rule 98(5),(6) and (7) of the Public Procurement

Rules, 2008 being relevant are quoted below:

“St(¢) TING YOIV PO (BN TIANGE ATV ROTT
RGN FIRI YOI FAS WEE, W7 G SFgYY T
[REI® (material deviation) I (PIV RTV/GBF [FIT (reservation) T
I g7 G2 TING FIA0eTT ST TN 21 SO NeTAVIE 7T
P22 AP |

() [NFIVG (T (BIT [RIT FOIT SFGYY [F5I1S T QIAGHT 3T
5797 2205, I17 G2

() (BN BT IS, NIV I FRETNIAE SFGYVONT Feni@
W;

(%) TN TG SN2 STeqYy iz 92 T (P [IT 2T, T3
(P BT N RN WERE A VIO WENNC
TEITRBOT GLET TN TN B ; 7%

(%) TF (I TG X, T2 TNV ATV TANGAONTT
A OITOTYeTE WTZIVP WV S @lTo BT |

(9) TING YN BN (FIV FANGE A2V 7T 2T
(F) TING TleeT GRS FNINT [N, (T8 97 INGTE T
T (I NOT FYIZ NI T2 A IV (N T BN SFGYY
Rerfe ane 93¢ G [pe IJIPTET QAP (quantify in

monetary terms) TN FIF© 227 ; I

(%) (I PG T SATANCIGING GeT AP, 3T ATIONS ST
B T2 8 TINGT YT GO7™T VNS Z2T A 1




22

Considering the above provision of law as well as the opinion so
made by the respondent No.4 stating equivalent amount in BDT by the
petitioner with the amount of USD 6(six) million while submitting bid
security in compliance of clause 4 of the tender document, does not
appear to be a material deviation in order to knock out the technical
proposal of the petitioner on the said count.

However, fact remains that the offer of technical proposal of the
petitioner was also turned down by the TEC on two other counts i.e. for
non-compliance of clause 5.2(i1) and 5.2(ii1) respectively of the tender
documents. In this regard, the relevant part of the findings of the report of

TEC dated 30.04.2024 is quoted herein below:

(13

5.2(ii)

Purchase contract
of 10.00 MMT dry
bulk commodities
or sales contract of
6 MMT coal

Bashundhara Multi Trading Ltd
(Lead partner) and Atro International
FZE (Partner-2) of consortium has
submitted 8.00 MMT sales contract
of coal with BIFPCL (Contract Ref
BIFPCL/MSTPP/COAL/8.0OMMT/C
A/945/; Dated 07.06.2023). No other
individual sales contract has been
submitted

As per IFB, in case of Joint Venture
experience or Consortium experience
of the bidder, bidder have to submit
experience certificate from seller/
purchaser/  its  client  (clearly
mentioning bidder's scope of works,
bidder's (%) of share in the Joint
Venture or Consortium) along with
certificate(s) from the statutory
auditor(s) of the bidder or any other
relevant authentic document.

Bidder did not submit any experience
certificate from seller/ purchaser/ its
client. Bidder submitted only contract
document where bidder's scope of
works or % of share not found

The above two partners of the
consortium have shown the same 8.0
MMT coal sales contract as
reference. From the submitted coal
sales contract document, it is found

Partners
(Bashundara
Multi Trading
Ltd and Arto
International
FZE) of the
consortium did
not comply
IFB clause
5.2(i1)
individually.
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that Bashundhara Multi Trading Ltd.
Equentia Natural Resources Pte. Ltd.
and  Atro International FZE
performed the said 8.0 MMT coal
sales contract jointly.

5.2(iii)) | OGV Proven documents Not complied
transportation  of found 9.66 MMT
10.00 MMT dry (coal)

bulk commodities

29

The Review Panel, respondent No.2 while discarding the
contentions of the petitioner on those counts observed, inter-alia,

e Gos® mgmrel Constortium of Basudhara Multi Trading
Limited M/S Equentia Natural Resources Pte Lmited and M/S
ATRO International FZE IFB 5.(ii) and 5.1.2 *® 3f4e #f@a7 f4we
oo P GNOTHT CAeT IO 72T waAGarens FFAE FAA
SRV IV TOF T LI LR

The above observations of the respondent No.2 in the light of the
findings of TEC does not appear to have been tainted with illegality.

The other categorical contention of the petitioner is that on
30.04.2024 the TEC after evaluation of the technical proposal of the
petitioner along with 3 (three) other bidders had declared the offer of the
petitioner and another i.e. Bary Chemical Private Ltd. as non-responsive
and the offer of the added respondent No.6 as responsive. Said opinion of
the TEC was subsequently approved by the Board of Directors of the
respondent No.5 company in its 05/2024"™ Board meeting dated
01.05.2024.

On the face of the said position of fact it has been alleged that
informing the petitioner by the officer concerned of the respondent No.5

vide office letter dated 13.05.2024 (Annexure-D4) that evaluation process
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was still ongoing and on the next date i.e. on 14.05.2024 again informing
the petitioner that its technical proposal had been negated as being non-
responsive, is an act of providing false statement as well as a
demonstration of conspiracy and corrupt practices on the part of the
respondent No.5 company.

Moreso, it has been contended that vide Rule 35(1) of the Rules,
2008 the procuring entity is required to inform the petitioner within
7(seven) days of the decision taken by the Board of the respondent No.5
company, which has not been done in the present case.

Countering the said assertions of the petitioner, Mr. Aneek R.
Haque, the learned Advocate and Mr. Sheikh Mohammad Morshed, the
learned Senior Advocate conjointly submit referring to Rule 68Gha(4) of
the Rules, 2008 that prior to issuance of Notification of Award (in short,
NOA) the procuring entity is not required to inform the bidder whose
technical proposal has been found non-responsive. In the instant case, he
submits, till date no Notification of Award has been issued by the
procuring entity in favour of the added respondent No.6. As such, for
issuance of office letter dated 13.05.2024 by the respondent No.5 pursuant
to the repeated representations of the petitioner dated 08.05.2024,
09.05.2024 and 12.05.2024 respectively informing, inter-alia, that
evaluation process was going on, cannot be branded as false statement,
for, till that period process of evaluation of financial proposal was still
pending, which was finally decided by the Board of the respondent No.5
company in its 06/2024™ Board meeting dated 31.05.2024 with direction
upon the TEC to make negotiation with the added respondent No.6 over

the landing price (FOB+ Ocean Freight). Hence, it has been contended
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that the allegation so brought forth to that effect has no substance in the
eye of law as well as facts.

We find substance to the said contention of the respondent No.5
and the added respondent No.6, for, Rule 68Gha(4) clearly provides that

“ WL/ G G TZ TN TN VGIo0S FNAE AEH CYF 8 YTV | —

(©) oo,
(8) TFIFIN FOFIR FINGHTOIT 12C 5IG FI(IT 7, FNINT SFI Yo7

NV (TANOTG [R5 © FTVTRTONAT F- (TN 28T [RIFG W2 BT 77

JIAE ST GG AT P IO 7))

In view of the said provision of law prior to issuance of NOA the
procuring entity is not required to inform the bidder of its technical offer
being found non-responsive. Moreover, from record it appears that the
recommendation of the TEC on the technical proposal of the respective
bidders were approved by the Board of the respondent No.5 on
01.05.2024 and that financial proposal of the added respondent No.6, the
only responsive bidder on its technical proposal, was opened by the TEC
with notice to the said bidder on 07.05.2024. Ultimately, the Board in its
6/2024™ Board meeting dated 31.05.2024 took decision to negotiate with
the added respondent No.6 with regard to landing price. In the given
context stating, inter-alia, ‘TR THNT S TR@R FHAF PRGN IR
2f& S@Re7{S veTE FCACR,” cannot be termed as “false statement”, as
alleged by the petitioner.

Next assertion of the petitioner is the amendment so made in the
qualification criteria of the tender documents on 03.01.2024 (Annexure-
C1) prior to closing date of bid, fixed earlier on 09.01.2024 and

subsequently re-fixed on 31.01.2024 (Annexure-C) by incorporating the



26

experience of supply of “iron ore, fertilizers, chemicals, cement etc. or
grain” along with “coal” in order to widen the qualification criteria to fit
in and accommodate the added respondent No.6.

In this regard, the contention of the petitioner is that without the
purported amendment by the respondent No.5, the added respondent No.6
would not have technically qualified, for, none of the consortium partners
of the added respondent No.6 have supplied coal for any government
project in Bangladesh and that the consortium members of the added
respondent No.6 is mainly a supplier of commodities like cement, grain,
fertilizer etc.

Accepting the said assertion of the petitioner the respondent No.2,
the Review Panel while passing the impugned order dated 04.07.2024

observed, inter-alia:

(%) 9% 7G5 (9F T 7Z 4N [AE 47§ A7 SfermeryaTs |
HOTOTYeTE G Iore PO VT PITNE, DIZNEP 8 WAIGIP
RIGx QRATFT Y79 779G AT TG Y FIIHN2T A oeeor
SIS X AE W JHO MWFEIT  [olgF (WO [N
T2 N FTVC BTSNV GHALGF RAVBCIT T STINETOT TE
TN TN VWHZ TGN VW ROTT [RT&ANT BT 20 AB 7RO
SN WG ((F VT G TINT RZFI B MG (572 77 I OIF
SNGN MU HEEANET  fowe) FO  IJRAL, POl LT
7o NG piG F© Ye-GlbT 5t G P00 37/ G2 770G TG0
W&CaO] ST BT PV (Fo0G (F STPeT N (P ST (12 7,
(PINFIIET, [5CN0, ST 4177 7)) ST Wlweewid B Glad Pl
WART  O(%) QAIE WS WG FA W O N A
O G2 [NIPT YT Goa e T2 AR/ 4 NE 779G T
STIRAIZEIN] AAVIE 1S T *1S AT 51207, (7o IS G T LS
ASTINCT STETFACNT T JOFTe EIRETE (ToT AP T AT
PG 2T GV (PN THAGFO (FZ(OTHT 92 ST~ I7
TINGHICTAT QI BT T8 ACHE CTf) [T 2@ 2, I T
T WoR/ (PN FRRNRT GFFA TGN [ R3]
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ZVCITNT N/ oo, GBI BTG TV STNGN] 120707 NIV
VT VIN TFI2T BT IO W&@GO] [NF VNG I WTO BT
STeZI® BT G2 GO TN TAZWIT NI N BT/

On the face of the above findings making the ovservations, inter-
alia, by the Review Panel “®r< RI367 770 G7 (550 (2D PTG ST

NS (1T RINTNYTIIRNET G AGWeT~T [RIIG T (13T P75 e
NG TING NI (PN NG (PG AN VN W~NT [T Z0T [0

GrorsFT Pcg/” and giving direction upon the procuring entity to include
similar experience in the qualification criteria in future * (F) WIANG
THFCNCD ORI N STEIANRA TN Wfosae! (Similar Experience) *® fJ(I63
AT T CUS/ORATS FAT IE N FRET 6 FT0 I8 (Proposed goods)
TN WfGeeer q32 G5 FEF & (F9 TAWTS! ITBTAR AATON ST N/ (P2
o<, », are clearly self contradictory and thereby frustrates the object for
promulgation of the Act No.24 of 2006 i.e., “ =i w2 =g @&l @
S0y, F I ORI FEE CF@ TR 8 TERMIRS! [WFve T @R T&w7 TR
SRR 3RS W e &ife AN-wvRel 8 w{qiy Afsriftel Wive sfEk w7,
Thus, goes to make the entire process of tender being initiated and
pursued by the respondent No.5 with reference to Tender Invitation
Reference  No0.27.32.0000.008.07.003.23.2862  dated  15.11.2023,
questionable.

Accordingly, we have no manner of doubt to find that respondent
No.2 has miserably failed to perform it statutory duties being bestowed by
the framers of the Rule under Rule 60 of the Rules, 2008.

Another contention of the petitioner is that on accepting the
technical proposal of only one bidder the impugned tender process is

being proceeded by the procuring entity. However, Rule 98(14) does not
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delimit the minimum number for acceptance of bid rather has clearly spelt
out that even if only one acceptable bid is received subject to evaluation
and satisfaction of technical and financial proposal respective contract can
be entered into.

In the instant case, with the negation of the technical proposal of
3(three) other bidders including the petitioner the only technical proposal
which remained for consideration was the proposal of the added
respondent No.6 which was duly accepted by the TEC as responsive.
However, after evaluation of its financial proposal the TEC opined inter-
alia:

“ I. Financial Proposal of Consortium of Unique Cement
Industries Ltd. and Aditya Birla Global Trading (Singapore)
Ptd. Ltd. could not be accepted due to significantly higher
price considering long term contract.

Il. TEC’s report can be placed before the approving
authority for next courts of action”

Accordingly, the matter was placed before the Board of the
respondent No.5 company. The Board after discussion in its 6™ /2024
Board meeting dated 31.05.2024 took the following decision:

“Rvrae ~ffgfore T vy, [var Fafiiterens ToRAfe Ry 5]
4@ 4cd Coal Procurement €3 SR=iel f{Gavaw Coal «d Landing Price
(FOB+Ocean Freight) @ifes »&itq SHi@ & «1c%y wawre! Consortium of
Unique Cement Industries Ltd. and Aditya Birla Global Trading
(Singapore) Pte. Ltd. 49 3t¥ negotiation ¥ & TEC (& WIRkg e S
fraie 5j2re =e 1 | 7

However, while disposing of the appeal of the petitioner the

respondent No.2 in this regard has decisively observed, inter-alia:

“(9) Y /28 CIFIYF ([G TGN TAANG Yo FNOT I 97 GAF
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rai® ST (T (G YN BN TN (GFNG TANTG
FIRIOIT I JIGIH YT BI20© OIS AIYVonT Grik) WINT g 43¢
O(%) WERT GEAT VO TF BT W28 GIIT Torg ([ SvE
o1l [ RS I Feifie Yo nsae SNETe Y S MugyyT

2T T2 (T WHIRIG (FF ZCAG (T Y2 (NP WP 8TC A7
FIO 2T | J2 (G [NFIATS 8(§) 7 [T AT,

() AT [T Sb(29) 'GPINGP 77T YOI A7 7 77T Yeuriv
BN [4BG GV 27 (F, &Y JFI6 TAAT A2V IIIME J7° GF
TINGT CTYOYT TSP AETS YT FIRFNR G7¢ G2 JON IGIT
yeg ke INgwyyd o e G PG R ow
R CF AIAOIT T12C FIG STONTNT TG BT A NAAENT
POV [NPO YAV () I |

(5) (PG ANFNE (T4 I3 BN PO AN FISAE AFTO 79 IR
G (VGF bV (FIT 5¢¢.wo (GF% FHIF TNE §F ) Viky G/
VeI JPNT A0 ©Fe A7 O (NGHF b Sou(GF% @G) Niba
TRl T8 (F, e A W@E® WA GI© PN 47 A6
GG SR [ (T TSEE NETS YT S STINEGTTYY 77 20T ©F
NI 21 G2 TGV (FIA FIY (W2 YA PG GHI©
Y& ©FS VI NIGIR ([T N 2072 G IE12 P I7¢ HITGNIP PN
e FAATOIN [WPG AT BRI ARE YR PN 4% (R
G S16(20), S6(28) 8 Sb(¢) [TV FyT7Y P /|

(@) V[IAB AFCINDT WEZNV 2000 I G177 85 J7¢ AAF APGHNG
RGN 2000 g7 AR S WA SORMACTYTE VGIoUS STHVT
TG ST (PP Tfomy Tfow, I [asT (wa AIGT ¥3F)
(NCNSTCITN BT T Nl G2 PIRCIZ (NONIIN 97 STeBIV 79T
AT ABoF (V2 JNORIR J2 NG Yo 77 ([ee VT
ST G (NN (T PTG (73T 30T O 1914 IR @/

Despite the said findings on the approval of the Board of
respondent No.5 on the financial proposal of the added respondent No.6,

the respondent No.2 ultimately, gave the following direction:
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(%) 9% 779G R TAH JG© AT AT ST A7Iq T
G SEE HTT ATIRT FACT N 7= (T3 ZeeTl;

(1) 9B ATEGRCEA (PITOIAZ PTG TNy A GFNG GFATOR
TN 41 T s

On the face of the findings of the Review Penel on the amendment
of the qualification criteria of the tender document “ $y2ifs @ A<= TW
VRAAMTSIME S 41 208 AF G [fpr=re 2re 204, LIt TK Jo5d 90o0R|
@I TSIR Q27 el R[fe S@l azeicdieg 771” and also, on the specific

findings on negotiation “(%) (/28 SIRTLA ([AG TO HING YN A6 TR

IR BN FT3T8 &M (F0g (@G AN FAOF FAR (JFNG ([TAANTS TR
T3 ISR Y BIR0S BT ST BUR) SN TR G730 (5) SHHRIT BfFAS TS
TS FE /28 IR T @G A TEHOR T (WM FE T (S

T WwE @ o g, ¢t [{fE IRge1....”7 giving direction upon the
TEC to re-evaluate the financial proposal of the added respondent No.6
cannot sustain in the eye of law.

At this juncture, the emphatic contention of the respondent No.5
company, the procuring entity, is that the tender in question has been
floated with the object to get urgent supply of coal to maintain production
in the power generation plant at Matarbari, Chottogram to ensure
uninterrupted power in the region.

In this connection, Mr. A.R. Aneek Hoque, the learned Advocate
appearing for the respondent No.5 company submits that the other power
plants such as Bangladesh India Friendship Power Company Ltd.
(BTFPCH), one of the consortium members of the petitioner was
purchasing coal at a price of USD 110.31 . However, the added
respondent No.6 offered 108.67 against the office estimated price of USD

155.6 and after negotiation, as being practiced by the respondent No.5
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company even with the petitioner earlier while supplying coal to Rampal
Power Plant, the price quotation now offered by the said respondent No.6
is at USD 106.87.

In this regard, he also submits that as per his instruction respective
quantity of coal available at present for consumption at Matarbari Power
Plant may sustain for another 10/12 days. In the said premises, if this
Hon’ble Court directs to hold fresh tender the whole process may take
about another 6(six) months; resultantly, entailing considerable risk of
fluctuation of USD rates and obviously will go to interrupt in generation
and supply of electricity to the common people of Bangladesh.
Accordingly, he prays for passing order by this Hon’ble Court for proper
dispensation of justice.

It is fact that price negotiation with the added respondent No.6 has
not yet culminated in issuance of notification of award. In other words,
the procuring entity is yet to make final decision on the negotiated price
as quoted/offered by the added respondent No.6, the only responsive
bidder.

Considering the exigency of the situation as is prevailing at the
moment and above all, taking into consideration of the welfare of the
State as well as national interest this Court refrains from giving direction
upon the respondent No.5 to hold tender afresh for procurement of coal
for the power plant in question and accordingly, leave the matter in
question in the hand of the respondent No.5 company to make final
decision on the proposal/offer so made by the added respondent No.6 to

be taken with the approval of the respondent government.
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With the above findings this Rule is accordingly disposed of.
Communicate the judgment and order to the respondents concerned

at once.

A.K.M. Rabiul Hassan, J:

I agree.

Montu, B.O



