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S.M. Iftekhar Uddin Mahamud, J.

In this application under Article 102 of the Constitution of the
People’s Republic of Bangladesh, this Rule was issued on

18.01.2022 1in the following terms:



“Let a Rule Nisi be issued calling upon the respondents to
show cause as to why the impugned decision contained in
letter being memo No0.48.02.0000.001.31.051.12.201 dated
05.03.2020 issued under signature  of the respondent No.
4 to cancel gazette and provisional certificate of the
petitioner as freedom fighter (Annexure-E) should not be
declared as without any lawful authority and is of no legal
effect and/or pass such  other or further order or orders

as to this Court may seem fit and proper.”

Facts, stated in the writ petition, in short, are that the petitioner is
the valiant freedom fighter of the Liberation War, 1971 who participated
in the liberation war to fight for the country. The name of the petitioner
was published in the “Mukti Barta” (Red Book) as Freedom Fighter
being serial No. 0204120415 and he obtained the provisional certificate
issued by the respondents. On 18.11.2004 the petitioner’s name was
published in the Gazette Notification by the respondent No.l showing
the name of the petitioner as Freedom Fighter at serial No.3066 and the
petitioner was receiving the allowance as Freedom Fighter from
01.06.2017 till November 2019. After a complaint was filed by one
stranger named, Anu Miah Khandker son of late Abdul Mannan
Khandaker, the petitioner received a notice being memo
No0.48.02.0000.003.06.011.18.458 dated 05.11.2019 issued by the
Respondent No.5. to appear on 05.12.2019 in the conference room of

Jatiyo Muktijoddha Council for hearing on allegation regarding veracity



of his becoming Freedom Fighter and to investigate the allegation (by
JAMUKA) and that the petitioner appeared before them and gave his
statement and submitted documents. Thereafter a scrutiny committee
(Jachai Bachai Committee) was formed comprising of 4 members.
However, after scrutiny the said 4 members committee could not come
to a unanimous decision regarding the status of petitioner as freedom
fighter and passed a bifurcated decision of the said committee which was
signed on 02.02.2021. Subsequently, an investigation was held only by
the respondent No.3 (Chairman, JAMUKA) instead of respondent No.2,
JAMUKA, illegally resolving the matter in its 67" meeting held on
12.02.2020 being Memo No. 48.02.0000.001.31.051.12.201 dated
05.03.2020 signed by its Director General to the Secretary, Ministry of
Liberation War Affairs to cancel the Gazette and Provisional Certificate
as freedom fighter of the petitioner. Meanwhile, the petitioner filed an
appeal dated 04.03.2020 challenging the decision of JAMUKA to stop
the allowance of the petitioner.

Being aggrieved by the aforesaid impugned decision made by
JAMUKA in its 67" meeting held on 12.02.2020 being Memo No.
48.02.0000.001.31.051.12.201 dated 05.03.2020 signed by its Director
General to the Secretary, Ministry of Liberation War Affairs to cancel
the Gazette and Provisional Certificate, finding no other alternative
efficacious remedy the petitioner field this writ petition before this Court
and obtained the present Rule.

Mr. A.K.M. Fazlul Hoque, the learned advocate appearing for the

petitioner submits that the petitioner is a genuine freedom fighter and his



name was published in the Gazette Notification dated 18.11.2004 at
serial No.3066 and was also published in the “Mukti Barta” (Red Book)
as Freedom Fighter being serial No.0204120415. He also submits that
the petitioner was receiving the allowance as Freedom Fighter from
01.06.2017 till November 2019 and suddenly a complaint was made by a
stranger namely, Anu Miah Khandaker son of late Abdul Mannan
Khandaker and then the petitioner received a notice being memo No.
48.02.0000.003.06.011.18.458 dated 05.11.2019 issued by the
Respondent No.5. to appear on 05.12.2019 in the conference room of
Jatiyo Muktijoddha Council for hearing on allegation regarding veracity
of his becoming Freedom Fighter and the said allegation to be
investigated by the respondent No.2 (JAMUKA) and that the petitioner
appeared before them and gave his statement with documents.

That thereafter a scrutiny committee (Jachai Bachai Committee)
was formed comprising of 4 members, where the President of that
committee was selected by the Chairman of JAMUKA, Upazilla Nirbahi
Officer was the member Secretary of the committee while the other two
members were selected by the Member of Parliament and Deputy
Commissioner. However, after scrutiny the said 4 members of Jachai
Bachai committee could not come to a unanimous decision and the
bifurcated decision of the said committee was signed on 02.02.2021.
Subsequently the investigation being conducted only by the respondent
No.3 (Chairman of JAMUKA) and on the basis of alleged investigation
the respondent No.2, JAMUKA most illegally resolved the matter in its

67th meeting held on 12.02.2020 being Memo



No0.48.02.0000.001.31.051.12.201 dated 05.03.2020 signed by its
Director General to the Secretary, Ministry of Liberation War Affairs to
cancel the Gazette and Provisional Certificate without any proper
investigation and without considering the dissented decision of the 4
member scrutiny committee.

The learned Advocate for the petitioner further submits that as per
section 7(Jha) of the e Y&t FEMA7 W2, w0 only the Council
consisting of the nine members as prescribed under section 6 can take
steps to enlist the real Freedom Fighters and after an investigation by it,
considering the investigation report the Council only can identify and
recommend the Government to cancel the fake certificates. But in this
case the Respondent No.3 alone investigated the matter and not
appropriately by the Scrutiny Committee or else by JAMUKA which is
colourable exercise of power by the respondent No.3, Chairman of
JAMUKA.

He also submits that Article 27 of the Constitution of Bangladesh
has ensured equality before law and Article 31 ensured the right to
protection of law and to be treated in accordance with law. But in this
case, the respondents ignoring the said fundamental rights as guaranteed
by the Constitution has arbitrarily decided to cancel the petitioner's
freedom fighter status on the basis of recommendation of the Chairman
ignoring report of the Scrutiny Committee. He also submits that the
allegation brought against the petitioner in the impugned letter is

baseless, malafide and arbitrary.



The learned Advocate for the petitioner finally submits that the
respondent No.3 (Chairman of Jamuca) and respondent No.2, JAMUKA
most illegally resolved the matter in its 67 meeting held on 12.02.2020
being Memo No0.48.02.0000.001.31.051.12.201 dated 05.03.2020 signed
by its Director General to the Secretary, Ministry of Liberation War
Affairs to cancel the Gazette and Provisional Certificate without any
proper investigation and without considering the dissented decision of
the 4 member scrutiny committee. The petitioner was receiving the State
honorarium since 01.06.2017 and that respondents stopped the State
honorarium from November 2019 without showing any cogent reason,
thus the impugned decision is liable to be declared to have been passed
without any lawful authority and is of no legal effect and as such, the
petitioner prayed for making the Rule absolute.

Mr. Mohammad Mohsin Kabir, the learned Deputy Attorney
General by filing an affidavit-in-opposition appeared on behalf of the
respondent No.l to oppose the Rule. He submits that the respondent
No.2, JAMUKA resolved the matter in its 67" meeting held on
12.02.2020 being Memo No0.48.02.0000.001.31.051.12.201 dated
05.03.2020 which is sustainable in law. He further submits that the
appeal dated 04.03.2020 filed by the petitioner has been disallowed by
the respondent No.2 on 03.11.2025. However he finds it difficult to
oppose the Rule on the grounds upon which this Rule was obtained.

We have heard the submissions of the learned Advocate for the
petitioner and the learned Deputy Attorney General and perused the

application and the annexures annexed thereto.



It transpires from the record that the petitioner’s name was
published in the “Mukti Barta” (Red Book) as Freedom Fighter being
serial No0.0204120415 and the petitioner obtained the provisional
certificate issued by the respondents and subsequently the name of the
petitioner had been published in the Gazette dated 18.11.2004 at serial
No.3066 and that the petitioner has been enjoying the status of freedom
fighter since 2004 including the monthly allowance from 01.06.2017 to
November 2019.

To address the issues raised by the writ petitioner, let us examine
the relevant provisions of law, in particular, Section 6(1)(ka)(Kha) and
Section 7(Jha) of the Jatio Muktijodda Council Ain 2002. That Section

6(1)(ka)(kha) of the Ain 2002 provides-
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And Section 7(Jha) of the said Act, 2002 provides-
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That section 6(1) stipulates that the Council will be comprised of 9
members while section 7(Jha) stipulates that Council will recommend
the government in preparing and issuing list of true freedom fighters,
certificates and attestation and will also recommend for cancelling the
false and fabricated certificates. So the Council i.e.; respondent no.2 has
been entrusted with the obligation to enlist the name of freedom fighters,
certify, attest and to recommend the government for cancellation of
fabricated and fake certificates and thus the respondent No.2
(JAMUKA) is empowered to assess and enquire as to the authencity of
the certificates and status of freedom fighters.

Further, Annexure C of this petition provides as follows:
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Annexure C clearly shows that respondent no.5 issued the notice
dated 05.11.2019 to the petitioner informing that the investigation into
the matter of his status of freedom fighter would be conducted by the
respondent no.2, Jamuka.

That Annexure E of the instant writ petition illustrates as follows:
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Annexure E of writ petition shows that Respondent No.3
(Chairman, JAMUKA) alone conducted the investigation as to the
veracity of the certificates of the petitioner (Serial No.8) and accordingly
respondent No.2 recommended to cancel the gazette and certificates of
petitioner. However, the notice dated 05.11.2019(Annexure C) issued by

respondent no.5 and provisions under section 6(1) and 7 (Jha) of the said



10

Ain, 2002 as stated above entail that the said investigation of petitioner’s
status of freedom fighter ought to be conducted by the Jatiio Muktijodda
Council (i.e; respondent No.2) and not by the Chairman (i.e; respondent
No.3) and thus the investigation held by the respondent No.3 is beyond

the scope of law and is of no legal effect.

That in addition, the report dated 02.02.2021 of scrutiny

committee (jachai bachai committee, formed in accordance with law i.e.
“Ffewrar 1T =2 [ATHAT-203¢”) as provided with Annexure D of this

writ petition shows that members of the scrutiny committee failed to
come to a unanimous decision regarding the veracity of the status of the

petitioner (at serial no.2), reflecting in the comment box of the said

report as “f@§1/T®&” and the said committee defined the report as

“PAG 3&?‘ 741 o& 3@ *. 1t is also not clear from the said report

how many of the members (out of four) were dissenting as to the status
of freedom fighters and the reasons behind such decision although the

reasons ought to be embedded with the report of Jachai Bachai
Committee as per “3I151 71T At d1-203, [A4-9”. Thereafter, based on

such bifurcated report, the decision taken by the respondent nos.2-4 in
their 67™ meeting dated 05.03.2020 (Annexure E) to cancel the gazette
and certificate of the petitioner is malafide and arbitrary. Moreover
respondent No.3 alone investigated into the matter on the basis of said

bifurcated repot by failing to meet the pre-conditions laid down in
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section 6 and 7(Jha) of the Jatio Muktijodda Council Ain 2002 and
Jachai Bachai Nirdeshika, 2016 and thus violated the provisions of law.

That admittedly the petitioner was enjoying the status of freedom
fighter since 2004 after exhausting and fulfilling the conditions required
by law including the enlistment of petitioner’s name in the gazette
notification and subsequently the petitioner was receiving the state
honorarium/allowance from June’ 2017 to November 2019 and thus the
petitioner accrued his lawful right to have enjoyed the benefits and status
of freedom fighters like his fellow freedom fighters and that cancelling
the gazette of the petitioner without following the provisions of law
violates his legal right.

That Article 31 of the Constitution provides a guarantee that no
individual of the country can be adversely affected except in accordance
with law. That name of the instant petitioner has already been published
in the official gazette, considering his certificates, solemn sacrifices and
contributions in the liberation war and the petitioner stands on the same
footing in terms of status and dignity with his fellow freedom fighters
but the petitioner has been treated unequally and thus his right to be
treated indifferently guaranteed under the constitution has been
infringed.

That it is also evident from the affidavit-in-opposition filed by the
respondent No.l that even in disposing the Appeal dated 04.03.2020
filed by the petitioner in getting back his state honorarium, respondent
No.2 disallowed the same on 03.11.2025 taking 5 long years, which is

utterly frustrating and prejudicial to the interest of the petitioner who
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was there to sacrifice his life in order to liberate his motherland. That
state honorarium is the desire of a state to offer to the citizens on
fulfilling certain conditions and state can stop paying it on the given
policies. However, state cannot irrationally run away from the liability to
pay the said honorarium on the basis of such unsubstantiated allegation

and findings as discussed in the preceding paragraphs.

In view of the facts and circumstances as stated above and the
reasons of the findings given, we find no cogent reason as to why the
impugned decision taken by way of letter/memo being No.
48.02.0000.001.31.051.12.201 dated 05.03.2020 issued under the
signature of respondent No.4 to cancel the gazette and provisional
certificate of the petitioner as freedom fighter. Therefore, we are of the
view that the impugned letter/memo dated 05.03.2020 was issued
mechanically without considering the split-up report of the Jachai Bachai
committee and ignoring the correct proposition of law and hence making
the decision of cancelling the gazette of the petitioner unlawful,
malafide, arbitrary and is of no legal effect and subject to be declared to

have been passed without having any lawful authority.

In the result, the Rule is made absolute. The impugned memo No.
48.02.0000.001.31.051.12.201 dated 05.03.2020 is hereby declared to
have been passed without lawful authority and is of no legal effect.

In the light of facts and circumstances as discussed above, the

respondents are directed to pay the monthly allowance of the petitioner
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in accordance with law from the date of receiving a copy of the
judgment.
Communicate this judgment to the respondents concern at once.

There 1s no order as to costs.

Sheikh Abdul Awal, J:

I agree.



