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Rule was issued on leave, calling upon the opposite parties
to show cause as to why the judgment and order dated 21.11.2023
passed by the Senior District Judge, Gaibandha in Civil Revision
No. 11 of 2023, affirming those of dated 18.05.2023 passed by the
Senior Assistant Judge, Gaibandha Sadar, Gaibandha in Other

Class Suit No. 87 of 2020, rejecting the application for acceptance



of additional written statement filed by the defendant Nos. 1-3
should not be set aside and/or such other or further order or orders

as to this Court may seem fit and proper.

The opposite party Nos.1 and 2 as plaintiffs filed Other
Class Suit No. 87 of 2020 before the Court of Senior Assistant
Judge, Gaibandha Sadar, Gaibandha for permanent injunction
impleading the present petitioner along with opposite party Nos. 3

and 4 as defendants.

The case of the plaintiffs briefly are that the scheduled .12
decimals of land appertaining to C.S. Khatian No. 379, plot
No0.3098 along with other land in total measuring an area of 2.95
acres was originally belonged to Badur Sheikh, Sadik Sheikh,
Tamij Sheikh and Khutu Sheikh. In the C.S. record, it was
commented that Tamij Sheikh was the sole possessor over .12
decimals of land in plot No. 3098. Tomijuddin Sheikh died
intestate leaving behind 3(three) sons, Mozibur Rahman,
Badiuzzaman and Azzizar Rahman, accordingly, S.A. khatian
No.522 was prepared in their name. In the year 1965, .8 decimals

of land from the northern side out of the aforesaid .12 decimals



was acquired by the Roads and Highways Department and the
ownership of the rest .4 decimals of land was remained to the
Mojibur Rahman and his brothers. Badiuzzaman died intestate
issueless leaving behind brothers, Mozibur Rahman and Azizur

Rahman.

The plaintiff No. 1 by way of purchase through 2(two)
separate registered deeds became owner of 1.37 decimals of land
and has been possessing the same after mutating his name through
Mutation Case No. 1734 of 2009-10. The plaintiff No. 2 by way
of transfer became owner of 1(one) decimal of land from the heirs
of Tamijuddin Sheikh. The B.R.S. Khatian Nos. 290 and 192 were
prepared and published in the name of plaintiff Nos. 1 and 2
against their portion. The vendor of the plaintiffs erected a partly
constructed building establishing a rice mill in the said tin sed half
constructed building together with some shops and has been
possessing the property through running business. The plaintiffs,
on the strength of their own, are in peaceful possession over 1.26
decimals of land as specified under schedule ‘Ka’ to the plaint and
have taken initiative to complete the half done construction work

into the suit land, but the defendants threatened them not to make



any construction and as such, the plaintiffs filed the suit praying
for a permanent injunction restraining the defendants from
interfering into the peaceful possession and construction work of
the plaintiffs. During pendency of the suit, on 30.09.2020, the
defendants together with some unruly persons forcibly and
illegally entered into the plaintiffs’ shop and dispossessed them
from the suit land and as such, the plaintiffs by way of amendment

incorporated a new prayer for recovery of khash possession.

The defendant Nos. 1-3 contested the suit by filing a joint
written statements denying all the material averments made in the
plaint contending, inter alia that in the year 1965, Roads and
Highways Department acquired .8 decimals of land from the
northern side of plot No. 3098 from the property left by the C.S.
recorded tenant Tamijuddin Sheikh and after acquisition thereof .4
decimals of land was remained in the share of the heirs of
Tamijuddin Sheikh. Although Roads and Highways Department
acquired the said .8 decimals of land but did not take over
possession of the same; taking the advantage, the sons of
Tamijuddin Sheikh were possessing the entire .12 decimals of

land and thereafter, Mozibur Rahman and Azizar Rahman, son of



Tamijuddin Sheikh suppressing the fact of acquisition of the .8
decimals of land transferred the same in favour of the plaintiffs. In
the year 2020, Roads and Highways Division took initiative to
evict the unauthorized persons from the acquired land and since
the plaintiffs along with others refused to hand over the possession
in favour of the Department. Accordingly, the department using
bulldozer evicted them and recovered the possession of the
property. The Roads and Highways Department after recovery of
the possession from the illegal occupants, demarcated the land by
putting boundary pillar. The defendants through purchase became
owner of 0.0197 ojutangsho land, approximately about .2
decimals out of the .4 decimals of land remained unacquired in the
southern side of plot No.3098, which has been shown by
preparing sketch map in the bottom of the written statement. The
plaintiffs have no rice mill, grocery or flexi load/bikash shop into
the suit property. The plaintiffs’ possessed land has been
recovered by the Roads and Highways Department by evicting
them. The vendor of the plaintiffs practiced fraud upon the
plaintiffs by selling out title less property to them and the

plaintiffs have not acquired any right, title over the suit land,



despite with false allegation they filed the instant suit. During the
pendency of the suit, the plaintiffs amended their plaint several
times and the defendants also filed additional written statement on
several occasions and on 18.05.2023, the defendants again filed an
additional written statement asserting that the scheduled property
having not been partitioned by met and bound and the property is
an ejmaily one and thus, without impleading the co-sharers of the
said land and without seeking partition, the present suit is not at
all maintainable. The additional written statement has been
annexed as Annexure-‘A’ to the civil revisional application. On
18.05.2023, learned Senior Assistant Judge, Gaibandha Sadar,
Gaibandha rejected the application for acceptance of additional

written statement filed on behalf of the defendants holding that:
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Having been aggrieved, the defendants preferred Civil
Revision No. 11 of 2023 before the District Judge, Gaibandha and
learned District Judge by his judgment and order dated 21.11.2023
rejected the civil revision, affirming those of dated 18.05.2023
passed by the Senior Assistant Judge, Gaibandha Sadar,

Gaibandha in Other Class Suit No. 87 of 2020.

Being aggrieved by and dissatisfied with the aforesaid order
of learned District Judge, Gaibandha, the defendant No. 1 filed

this revisional application and obtained the Rule.

Mr. Md. Rasheduzzaman Bosunia, learned Advocate for the
petitioner submits that both the Courts below failed to consider
that due to bonafide mistake the defendants could not incorporate
some necessary statements and sketch map, although in the
original written statement it was stated that a sketch map has been
incorporated at the bottom of the written statement but
inadvertently could be incorporated. He next submits that in the
original written statement, although it has been stated that the
plaintiffs have been evicted by the Roads and Highways

Department, but the defendants could not specify the plaintiff’s



serial number mentioned at the list as has been incorporated with
the notice served by the Roads and Highways Department upon
the illegal possessors and in the additional written statement, it has
been specified that the plaintiff’s name was specified and
mentioned at serial no. 266 of the said list of eviction notice. He
continues to submit that since the defendants could not manage
the eviction notice or prepared list of illegal possessors, prepared
by the Roads and Highways Department in due time, thus, the said
fact could not be incorporated in the written statement. He further
submits that both the Courts below failed to consider the settled
principle of law that the amendment of written statement is to be
allowed to enable the defendant to bring into the record the point
of controversy and in case of amendment of plaint although there
1s some restriction imposed upon the plaintiff such as the nature
and character of the original suit can not be changed, but there is
no legal bar upon the defendant to claim as many roots or as many
ways in defending his right, even can take inconsistent pleas with
each other. Both the Courts below committed an error of law,
occasioning failure of justice in rejecting the application for

additional written statement.



On the other hand, Mr. Sasti Sarkar, learned Advocate
appearing with learned Advocate Mr. Md. Sultanuzzaman submits
that the defendant Nos. 1 to 3 by way of additional statement
dated 23.05.2023 tried to incorporate some inconsistent statements
from their earlier one filed before the Court and since the
defendants pleaded something differently in earlier occasion, now
they are estopped by law of Estoppel in taking new and
inconsistent pleas under section 115 of the Evidence Act. He next
submits that both the Courts below considered that before filing
the additional written statement the plaintiffs already examined
2(two) witnesses and if the defendants are allowed to incorporate
new and inconsistent pleas then, the plaintiffs shall be highly
prejudiced and in course of argument he referred the statements
made in paragraph No. 9 of the counter affidavit filed on behalf of

the opposite party, which is as follows:
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statements 1s contradictory to the defendant's earlier written

statement which are as follows:

In line nos. 7 to 31 of page no. 6 & 7 of written statement dated
12.09.2021 filed by the defendants, it has been stated to the effect

that:

A%, A TG NOIF T IFAEPS o Ted W WG UfHel 0T 08 T JEY oX
Tod Sfe THI NFAT 5T 08/ok/>9R BIFFET LB FIAT G S/3 ToF
S St 5] a7 Ay 3@ | e i 85 o/3 6% S 518 5¢/ob/r030%

SIfFE Y@y . @RNFE FIT W 0.00@0 JT wo/Soo M&F e waR FAHT 8

ORTH STOT o AT NS TATH IR PE ¥ TID WI

3 RTIS 5. A FS] AT T2 AT I 08 o &Y o o S @ JET
GIET @ SRy sk o1 =3 | FEmE e v /ob/>9%: SIEFET d0eda: WeweT SEa
@ IR oS T S FFT FEA| M@ @ T T 28>y B afexa =

;9T MR @ T& S 5T 0s/ow/s53 ST Y0 G TRWE T

IR 77 3@a | TR9E 7009 Te SE AW sxerd: ANfES ST YfT e
3@/0 /30303 BT 3B 8 e Wl fFAhE 8 ST FTeT J7 e Hfes IqET

IR I W TIBI FE |

3 RTS8 . 4 IS AT T AT IR.ge 08 ToF I AE 2B(© To

20/0v/5oo 0% TIREF €ad: TFRE o ToF S AWTF T IATT W



11

FIACT AT ST T 286 S A7 2| STz e Sfea 71 61T 3
IE ST TIFE SR TG IV 880w AFIFS ARSI YT 5T od/on/30%0%

SR 8o WA 0.00bb AT LY/So0 TEF N wax FAM 3 TIRIF F6T I

s I9199 Ty 3E|

9@ a3 70T off GfFE 0.0090 + 0.050040.00bY = 0.055Y TOF I T 03 TGP

S T FEIT AR wodt WIS Tod MEH AFIFFO ok ToF S I 08 TeF

& S 8 WiFer ST TRPNIRN 72T T2IT (el I forsfiter =Ty i Sieffoey 7S
foras st 707 forafifemen weesT s st |
In line no. 9 of page no. 6 of written statement dated 12.09.2021

the defendants added additional written statements on 17.02.2022

to the effect that:
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And thereby from the above it is apparent that the
defendants tried to make out a case contrary to the earlier case

made out in their written statement.

Heard learned Advocates of both the parties, perused the
revisional application together with the annexures and counter
affidavit filed on behalf of the opposite parties and the provisions

of law.

It appears that the present opposite party Nos. 1 and 2 as
plaintiffs filed Other Class Suit No. 87 of 2020 before the Court of
Senior Assistant Judge, Gaibandha Sadar, Gaibandha for
permanent injunction sought for an order of restainment upon the
defendants from interfering into the peaceful possession of
plaintiffs or from interfering into the construction work proceeded
by the plaintiffs into the scheduled property. From the record, it

further appears that during pendency of the suit, the plaintiffs by
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way of amendment incorporated new statement that they were
dispossessed by the defendants from the suit land on 13.09.2020,
incorporating a new prayer sought for recovery of khash
possession. The defendants contested the suit by filing written
statement. During pendency of the suit, on 18.05.2023 defendants
filed an additional written statement by way of an application
before the trial Court and the trial Court by it’s order dated
18.05.2023 rejected the same holding that the additional written
statement is inconsistent with the original one and is a lengthy
one, moreover, already P.Ws. 1 and 2 has been examined before
the Court. Thus, the defendants cannot be allowed at this moment
to amend their written statement incorporating such lengthy and

Inconsistent statements.

Having been aggrieved, the defendants preferred an
unsuccessful civil revision before the District Judge, being No. 11
of 2023, incorporating a detail explanation with the revisional
application stating the reasons for filing the application for
additional written statement, which has been annexed as
Annexure-‘B’ to the instant civil revisional application. Learned

District Judge without even going through the civil revisional
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application or examining the additional written statement and
without applying his judicial mind rejected the revisional
application, against which the defendants preferred the second
revision before this Division. It is settled by consistent judgments
of the Apex Court as well as of this Division that the provision for
amendment incorporated in the Code contemplated several
reasons, one of which is that the Court may exercise its discretion
authority to allow either of the parties to amend their pleadings for
the purpose of determining the real question or controversy or
issues between the parties and it is settled proposition that
amendment of a plaint and those of a written statement are not
necessarily governed under the same principle, although some
important general rules for allowing amendment is common
between the amendment of plaint and of written statement, such
as, in both the cases the application should be bonafide and must
be for the purpose of determining the real controversy between the
parties, but the Courts are more liberal in allowing amendment of
written statement. In the case of Major (Retd.) Mohammad
Afsaruddin Vs. Kamal Rahman report in 41 DLR 190, a Division

Bench of this Division while dealing with the principle of
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allowing written statement, endorsing another judgment of this

Division passed in the case of Deputy Commissioner (Revenue),

Dhaka Vs. Dr. Abdur Rahman and others reported in 26 DLR 205,

held as follows:

“Regarding the difference between the
amendment of the plaint and that of written
statement in the following words, - “It is to be
noted that amendment of a plaint and
amendment of a written statement are not
necessarily governed by exactly the same
principles. Some important general principles
are no doubt common to both, such as the
application of amendment whether of a plain
or a written statement must be bonafide and
must also be for the purpose of determining the
real controversy between the parties and
where it is just. But the rule that the plaintiff
cannot be allowed to amend his plaint so as to
alter materially or substitute his cause of
action or the nature of his claims, has
necessarily no counterpart in the law relating

to amendment of the defence or the written
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statement. The governing consideration in an
application to amend the written statement
should be how far, if at all, the proposed
amendment of the defence is necessary to
determine the real controversy between the
parties. It is thus evident that the Court has the
positive duty to decide whether the proposed
amendment is necessary to determine the real
controversy between the parties. If that test is
satisfied the amendment shall be allowed,

otherwise not.”

It is to be noted here that Hon’ble Appellate Division of the
Supreme Court of Bangladesh subsequently by it’s judgment in
the case of Dr. Abdur Rahman and others Vs. the People’s
Republic of Bangladesh reported in 30DLR(SC) 93 affirmed the
aforementioned judgment and view of the High Court Division
passed in the reported case of 26 DLR, holding that the Court
concerned shall have to find out according to the terms of the
Rule, whether the proposed amendment is likely to facilitate the

determination of the real questions of controversy.



17

In a subsequent judgment passed by this Division, in the

case of Tohfa Khatun and others Vs. Moulavi Mukhlisur Rahman

and others reported in 49 DLR 315 held that:

“Law does not impose any bar either on the
defendant to claim as many roots to their title
as they want and even if they be conflicting to
each other but that itself cannot be a ground
for rejecting an application for amendment of
written statement.”’

Under the case in hand, the plaintiffs filed the suit for
permanent injunction and subsequently by way of amendment a
prayer of recovery of khash possession has been incorporated in
the plaint stating that their predecessors-in-interest were absolute
owner and possessors of .12 decimals of land under plot No. 3098
appertaining to C.S. Khatian No. 379, wherefrom .8 decimals of
land has been acquired by the Roads and Highways Department
and the plaintiffs became owner of 1.26 decimals of land out of
the remaining .4 decimals from the previous owner and the
specific case of the plaintiffs is that the said previous owners were

in peaceful possession by constructing a pacca building, running
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business of grocery, shop of flexi load/bkash. On the other hand,
the case of the defendants is that the plaintiffs were victim of
fraud, specifically asserting that although the .8 decimals of land
has been acquired by the Roads and Highways Department, but
the department did not take over the possession of the same.
Accordingly, the previous owners were continuing in possession
over the entire .12 decimals of land of plot No. 3098 and taking
the said advantage, the heirs of C.S. recorded tenant, Tamijuddin
Sheikh sold out some title less property out of the said .8 decimals
of land to the plaintiffs, which are part and parcel of the acquired
land and subsequently, the Roads and Highways Department after
taking initiative evicted the plaintiffs from their illegal possession
and recovered the land by using bulldozer and there remains no
pacca building, no grocery or flexi load/bkash shop and the
defendants are legal possessors or owners of 0.0196 ojutangso,
approximately about .2 decimals of land, which they purchased
from the remaining .4 decimals of land, remained after acquisition

and are in peaceful possession thereof.

From the aforesaid facts, it appears to this Court that real

controversy is that whether the plaintiffs purchased property is the



19

part and parcel of the acquired .8 decimals or not and whether the
defendants are legal possessors of approximately .2 decimals of
land out of the remaining .4 decimals of land. From the proposed
additional written statement, it appears that the proposed factual
statement as well as the sketch map (inadvertently could not be
incorporated in the original written statement) are very much the

core issue or question in real controversy.

From the record, it appears that both the Courts below, in
rejecting the application for amendment/acceptance of additional
written statement, assigned some unjustified reasons which
appears to this Court is not cogent and valid ground and thus, the

impugned order calls for interference by this Court.

In the result, the Rule is made absolute.

The judgment and order dated 21.11.2023 passed by the
Senior District Judge, Gaibandha in Civil Revision No. 11 of
2023, affirming those of dated 18.05.2023 passed by the Senior
Assistant Judge, Gaibandha Sadar, Gaibandha in Other Class Suit
No. 87 of 2020, rejecting the application for acceptance of

additional written statement filed on behalf of the defendants is
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hereby set aside. The application for additional written statement

stands allowed.

Since this is a suit for permanent injunction together with a
prayer for recovery of khash possession and as such, learned
Senior Assistant Judge, Gaibandha Sadar, Gaibandha is hereby
directed to hear and dispose of the suit expeditiously, preferably
within 6(six) months from the date of receipt of this judgment and
order and without allowing the parties any unnecessary

adjournment.

No order as to cost.

Communicate the judgment and order at once.

Obaidul Hasan/B.O.



