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Md. Bazlur Rahman, J: 
  

In this writ, a Rule Nisi was issued calling upon the 

respondents to show cause as to why impugned Nothi No. 5-

Cus (32) Pre: Dha: Ka: Ha:/preventive/group-1/2020/10918 

dated 28.09.2020 issued under the signature of respondent 

No. 03 (Annexure-A) deciding to assess  the goods of the 

petitioner under CPC-4000/120 (Annexure-B) covered by Bill 

of Entry No. 252618 dated 24.03.2020 (Annexure-G3), 

should not be declared to have been issued without lawful 

authority and is of no legal effect and why the respondents 

should not be directed to assess and release the goods 

imported by the petitioner from Germany being a ZEISS 

SURGICAL OPERATING MICROSCOPE vide Master 

Airway Bill No. 235-5596-6901 dated 28.02.2020 under 

Letter of Credit No. 147520020019 dated 07.01.2020, 

Commercial Invoice No. 2051886180/6189/6184 dated 

18.02.2020 complying with the provision of SRO No. 239-

Law/2019/75-VAT dated 30.06.2019 (Annexure-C) and CPC 

4000/220 (Annexure-D) read with SRO 128-

Ain/2017/14/Customs dated 01.06.2017 (Annexure-E), and/or 

passed such other or further order or orders as to this Court 

may seem fit and proper. 

 

2. Besides the Rule, respondent No. 03, Commissioner of 

Customs, Customs House, Dhaka was directed to 

release the imported goods by the petitioner, under the 
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above said reference within 7 (seven) days from the 

date of receiving a copy of the order upon assessing 

the value provisionally under Section 81 of the Customs 

Act, 1969 realizing applicable duties and taxes in cash 

as per SRO No. 239-Law/2019/75-VAT (Annexure-C) 

dated 30.06.2019 and CPC 4000/220 read with SRO 

128-Ain/2017/14/Customs (Annexure-E) dated 

01.06.2017 upon accepting a continuing Bank 

Guarantee for the differential amount of duties and 

taxes demanded by customs authority.  

 

3. Petitioner’s Case: 

3.1. The petitioner, Bangladesh Eye Hospital Limited 

represented by its Managing Director, (shortly, the 

Eye Hospital), is a licensed industrial importer and has 

previously imported capital machineries including 

ophthalmic and other surgical products from abroad.  

As part of business operation, it imported certain 

capital machineries from Germany, being ZEISS’s 

SURGICAL OPERATING MICROSCOPE, elaborately 

mentioned in the Rule issuing order, and submitted all 

required documents on 24.03.2020 including Bill of 

Entry and Mushak-7 to respondent Nos. 3-5, the 

customs authority, for assessing and then releasing 

the goods upon receipt of applicable duties. But the 

respondents surprisingly did not release the goods 
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upon assessment thereof. In addition, respondents 

most illegally and arbitrarily issued a show cause 

notice on 31.05.2020 under Sections 32 (2) and 180 

of the Customs Act alleging therein, inter alia, that the 

petitioner made an untrue statement claiming itself to 

be a manufacturer instead of declaring a service 

provider which actually it is and thereby the petitioner 

attempted to evade government revenues amounting 

to Tk. 24, 97,128.20.00. The petitioner submitted to 

respondent No. 03, the reply to the show cause dated 

15.06.2020 and 14.07.2020 demanding therein the 

imported machineries to be within the ambit of CPC 

4000/220 instead of CPC 4000/120 and thereby 

seeking release of the goods after exemption of any 

advance tax as permissible under SRO 239-

Law/2019/175-VAT (Annexure-C) dated 30.06.2019 

read with SRO NO. 128-Ain/2017/14/Customs 

(Annexure-E) dated 01.06.2017. But the said 

respondent No. 03 without considering petitioner’s 

reply most illegally and arbitrarily issued the impugned 

order dated 28.09.2020 (Annexure-A), pertaining to 

Nothi No. 5-Cus (32) Pre: Dha: CA: 

HA/preventive/Group-1/2020 signed by respondent 

No. 03, intimating the petitioner his imported goods to 

have been assessed under CPC 4000/120 as 

because the petitioner has failed to comply with the 
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precondition required under SRO 239/Ain/2019/75-

Mushak (Annexure-C) dated 30.06.2019 to avail the 

benefit of advance tax exemption. On 30.09.2020, a 

notice demanding justice was served upon the 

respondent by the petitioner which went unheeded. 

Thereafter the petitioner approached this Court in its 

writ jurisdiction and obtained the aforesaid Rule and 

direction.  

 

4. Respondent’s (No. 03) Case:       

4.1. Respondent No. 03 has entered appearance and 

resisted the Rule by submitting an affidavit-in-

opposition contending therein, inter alia, that the 

petitioner is simply a service provider as strongly 

opposed to a manufacturer which in view of SRO No. 

239-Ain-2019/75/MUSHAK (Annexure-C) dated 

30.06.2019 is only entitled to exemption from paying 

advance tax. The petitioner has to release the 

imported goods as per CPC 4000/120, not as per 

CPC 4000/220. The petitioner being a non-

government Private Service Provider hospital, it’s 

Import Registration Certificate (IRC) granted by the 

office of the Chief Controller of Imports and Exports or 

its registration as Industrial entity granted by erstwhile 

Board of Investment (BOI), subsequently renamed as 

Bangladesh Investment Development Authority 
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(BIDA), has no manner of application to the disputed 

demand of exemption of advance tax in case of the 

instant importation. The Rule thus does not merit at all 

and is liable to be discharged.  

5. Submissions:  

5.1. The learned counsel, Mr. Md. Anisul Hasan,  

appearing for the petitioner, referring to the 

registration of the petitioner Eye Hospital by Board of 

Investment (Annexure-H) and Import Registration 

Certificate (IRC) (Annexure-O to supplementary-

affidavit) submits at the outset that since the hospital 

uses and applies the very imported capital 

machineries for the purpose of providing service to the 

beneficiaries, then the hospital shall be deemed to be 

a manufacturer instead of merely a service provider. 

He clarifies that these equipments are used in 

administering medication to the patients. Thus the 

hospital cannot be designated to be a service provider 

though it primarily appears to be so.  The learned 

counsel emphasizes that the petitioner hospital is 

thereby entitled to avail of the benefit of advance tax 

exemption under SRO No. 239-Ain/2019/75/MUSHAK 

(Annexure-C) dated 30.06.2019 read with SRO No. 

128-Ain/2017/14/Customs (Annexure-E) dated 

01.06.2017, and thereby the assessment of duty of 
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petitioner’s goods vide order dated 28.09.2020, 

(Annexure-A) pertaining to Bill of Entry No. C-252618 

dated 24.03.2020 under CPC 4000/120 instead of 

CPC 4000/220 is arbitrary and, therefore, illegal and 

liable to be declared to have been made without lawful 

authority. The learned counsel points out that similar 

kind of goods imported previously by these petitioner 

were released (Annexure-P series) by customs 

authority without any advance tax being imposed 

thereon. The learned counsel wraps up his argument 

by citing an unreported decision held in the Writ 

Petition No. 7946 of 2015 wherein this petitioner was 

exempted from advance trade vat. 

 

5.2. Per contra, the learned Deputy Attorney General Mr. 

Md. Mohaddes-Ul-Islam, appearing for respondent 

No. 3, submits that the case reference cited by the 

petitioner does not apply to the instant case as the 

citation relates to advance trade vat as opposed to 

advance tax being in challenge before us. Learned 

Deputy Attorney General reiterates emphatically that 

the said SRO No. 239-Ain/2019/75 MUSHAK, 

(Annexure-C) is limited to providing benefit to 

registered manufacturers only, not extended to private 

service provider entity. The petitioner hospital cannot 

be in anyway considered to be an industrial or 
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manufacturing entity amenable to exemption of 

advance tax in case of importation of capital 

machineries by a mere service provider. He, however, 

concludes that the Rule merits no substance and 

liable to be discharged.      

6. Deliberations and Decisions:    

6.1. We have gone through at length the averments made 

in the writ application, the grounds advised therein, 

the propositions couched in the affidavit-in-opposition 

and also examined the documents annexed therewith. 

We have heard the learned counsels of both the 

parties.  

 

6.2. In order to appreciate the rival stands, based on 

pleadings, it would be necessary to refer to the 

admitted dispute of the parties which consists of two 

parts namely, (1) whether the petitioner is a manufacturer 

or not and (2) whether SRO No. 239/Law/2019/75-

MUSHAK dated 30.06.2019 (Annexure-C), read with CPC 

4000/220, (Annexure-D), read with SRO No. 128-

Ain/2017/14/Customs dated 01.06.2017, (Annexure-E) 

apply to the case of the petitioner to exempt him from 

paying advance tax for the imported goods in question. 

 

6.3. It appears from impugned letter (Annexure-A) dated 

28.09.2020 that the goods imported under Bill of Entry 

No. C 252618 dated 24.03.2020 were assessed under 
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CPC 4000/120 imposing advance tax thereon without 

taking into consideration the advantage provided in 

SRO No. 239-Ain/2019/75-MUSHAK dated 30.6.2019, 

(Annexure-C). Prior to such assessment order, a show 

cause notice was served (Annexure-J) dated 

31.05.2020 upon the petitioner, which is reproduced 

as under: 

“�������� 	�
���� ����� 
���� ����, Y¡L¡z 

 

��� �
-�-L¡p(��)¢fÐ:Y¡: L¡:/q¡:/−NCV-1/2020    a¡¢lM: 31/05/2020 ¢MËxz 
 

−fÐlLx 
�������  
���� ����, ����z 
 

fÊ¡fLx 
	������� �������, 
 
Bangladesh Eye Hospital & Institute Ltd.  
Changed from Bangladesh Eye Hospital Ltd. 
78, Satmasjid Road, Dhanmondi 
BIN-001498308-0201. 
 

¢houx The Customs Act, 1969 Hl Section 32(2) J Section 180  �!"�#�, 
L¡lZ �$���� %��&� ���� Úz 
 
��"!$' �	(�#� ��� )���� *�+ )�($� ��� ����z 
 
02 )���# ���-�� ��*$� LC No-0000147520020019 ����./-01/02/�0�0 ¢MË:, 

Hu¡lJ−u¢hm ew- 235-��34-4302, ����.-�5/02/�0�0 ¢MË: Invoice No-

2051886180/6189/6184, Dt:-24/12/2019 Hl ��67�� SURGICAL 

OPERATING MICROSCOPE %8�(��# 9�& ��7 ����� )���� ��� �#z 

)���������� ������� ��9:9; 9��< %����$ %�7��� 9��=�, Y¡L¡ ��*$� ��7�����& 

.������ ��>��7 ¢hm Ah 9�? pw-��-���425, ����./-�@/0�/�0�0 �A/ c¡¢Mm ��� ��� 

�
�B+ öó¡ue &� ��*$� fZÉQ¡m¡e¢V n§ó¡ue �CD ��� �#z 

 
03 ��	�E�� %���� �
	��� �F�G�� ���� ����, ����� ���F�<F ��*$� M¡m¡p �"$��# 

öó¡ue pw¢nÔø c¢mc¡¢cpq fZÉQ¡m¡e¢V )H� ��� �#z n¤ó¡ue �
��+ c¢mm¡¢c 

�"$�	I� ��� �#z �"$�	I�� %.� "�#, SURIGICAIL OPERATING 
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MICROSCOPE (CKD CONDITION) 391 KGS, %8�(�� fÐc¡e f§hÑL M¡m¡−pl 

SeÉ ��.� ��� �#z ��	�E�� ��7�����& )���� ����$� ���JK Hl %�LH-2 M¡m¡p 

�"$��# A¡−m¡QÉ ���7 ��F�� ���#� ���I� ��� �# 9	
 )���������� Hu¡lJ−u¢hm, 

L�F�#� M �7���
 ��� �"$������� ��� �#z f§e: L¡¢uL ���I����� )�����* � 

��7�����& )��� �� ������6 ���  	7���� Hp,A¡l,J �
-�33-A¡Ce-

2019/75/j§pL, ����.-�0/04/�023 �A/  �!"�#� CPC 4000/220 9�? ��# ��7 

M¡m¡−pl ®Qø¡ L−lez 
 

04z 9�. )�.M �
-2�5-)L�/�021/2@/�����, ���.-25/04/�021 �A/  �!"�#� CPC 

4000/220 �!�	6� ¢e−a ��� �
�B+ ���-����  	�7L Evf¡ceL¡l£ ��� ��	 ¢L¿º )���� 

���-�� Evf¡ceL¡l£  �#, 	�
 %�	�������z 9�, )�, M �
-��3-)L�-�023/1�/�N��, 

����.-�0/04/�023 �A/  �!"�#� %�	�������� ���-���� ANË£j �� (AT) �!�	6� ��O ��� 

��� ������, )6�������, ü¡uaÅn¡¢pa �
��, S¡¢a�
8FN ' �
��, c§a¡h¡p, �	��( �!�	6� 

fÐ¡ç 	7��' M �
�� 9	
 )L� M �! �' ��P� ��67�� �������*$�  	7������O ���-�� M 

�
�� ��� ��	z )��� %	������ ���-�� �M#�# %��� F��	L CPC 4000/220 ��O ��	� 

��z 	��$� %I�P )�������� M ��9: 9� 9��< ���7� CPC 4000/120 9� ��� CPC 

4000/220 H ApaÉ %8�(�� %M#�# pñ¡hÉ V¡L¡ �@.31,2�5.�0 (��Q� �I �����RL 

����� 9��� )H�� H��� �	� fup¡) V¡L¡ ������ ���S ������ ��#�Tz AbÑ¡v �U� 

%8�(�� ��� �� ���# )���� ���-�� �@.31,2�5.�0 (��Q� �I �����RL ����� 9��� 

)H�� H��� �	� fup¡) H��� ������ ���S �� %M#��  ���+� ����T� "��� The 

Customs Act, 1969 Hl Section 32 Hl Sub Section (1)(a) 9	
 1(b) �
�8� 

��#�T, "� 9�L )L��� Section 156 9� Sub Section (1) Hl Table Hl Clause 

14 9�  6�� :������"��7z 
 

5z 	��$��	��#,  ��7 %8�(�� ��# öó ��������  ���+�� ����� )���� �	�!�V The 

Customs Act, 1969 Hl Section 32 F�W� ����� Section 156 (1)(14)  �!���� 

%��  �$ G����� ��� ��	 �� 9	
 9�L )L��� Section 83 (A) %�����	� %�� öó 

��6$������ �
���6� ��� ��	 �� �� �0 (�P�) ��"$ �	��� ��67 ���.�F��	 �������� ��7 

The Customs Act, 1969 9� Section 32(2) M Section 180  �!���� )���� 

	��	�� ���� �$���� %��&� S¡¢l ��� ����z ��Q.7 %", )��� 	��'�� ��
	� %�X�!��� 

��67�� �!����� ��7 ����� ��� ��L�� ��M �' ���.� �	��	 ��Q. ���� ��7  �!���6 ��� 

���� z 
 

06z ��6$���� ���#� ��67 ���.� �	�	 ��� ��� �� ��� ����� ��I� ������ �F�G�� 

)L���!� ��"$Y� Z�� ��� ��	 ”z   

                          ü¡/AØfø 
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6.4. In compliance, the petitioner submitted its first 

statements of reply on 15.06.2020 and thereafter, an 

additional reply on 14.07.2020, (Annexure-K-K-1). The 

main focus of both the replies appears to have been 

streamlined in para-1 of the additional reply which runs 

as under: 

“2) S��* ���� )���� )�����* � ��7 SURGICAL 

OPERATING MICROSCOPE %8�(��# )���� ��� �# %" 

�	(�# )����� %��� �[�� %�Lz S��* � ��� 	�
���� )L 

����H�� 9: L���&�H ��/ 9�& %�	� ������� ���-��z ��	 

%�	� ����� S���$ ®ph¡ ����� ��7 "� %��� L\L���< �7���H�� 

%������� �����	 )�� �# %�L �7���H�� %������� ��# %�	� ����� 

%��� "����� 	� %�	� ���� 	7	]� %��� ^(6�P 	� )�!(��W� 

%��� ��#����# _	7�� 	7	��� ��� �# ����� 9H� ���[$6�# 6�� 

���� ��	 %", 9�I�P 	�
���� )L ����H�� 9: L���&�H ��/ 

Evf¡ceL¡l£  �����	 ��7 ��	 )� "� ��L �# 9�, )�, M �
-

��3 )L�-�023/1�/�!�� ��
 �0/04/�023 9� ���� 

9�.)�.M �
- 2�5-)L�/�021/2@/����� ��
 25/04/�021 

�U�	7  �!���� )��� �U� ��7 �7���H�� %������� �����	 

)���� ��� �U� %8�(�� ��# �' ��7& .���� ���� "��"� 

)L�� ��Y#� �CD ���#��T���z 9�����#, )���� �	�!�V 

)��� �!̀  )L� 2343 9� ��(2) (9) 9	
 ��(2) (�	) 6���� 

�
8� ��
	� �' )L��� 2�4 (2) (2@) ��
	� 5� (9) 9� 

�
8� ��
	� ��(�) 9	
 250 6���� ����a
� )L��W�F��	 ��� 

���� ��”z  
      

6.5. It thus transpires from the above statements of reply 

that the petitioner is basically a self-proclaimed 

Service Provider which is the admitted position of the 

case. But the petitioner has assimilated itself to a 

manufacturing entity. To be more clear, the petitioner 

has interpreted itself as to how it can be deemed to be 
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a manufacturing entity on the basis of the function it 

accomplishes and the manner in which it uses and 

applies the capital machineries it generally imports 

from abroad including the instant capital equipments. 

Clarifying its activities from operational approach and 

relying on the afore noted deeming interpretations, the 

petitioner demanded to avail the benefit of the said 

SRO No. 239/Law/2019/75-MUSHAK dated 

30.06.2019 (Annexure-C). 

 

6.6. Let us now examine the concerned clause of SRO No. 

239/Law/2019/75-MUSHAK dated 30.06.2019 

(Annexure-C) and other relevant laws on the 

expression of “manufacturer” and its outcome over 

exemption of advance tax in case of importation of 

capital machineries. In view of the provisions of SRO 

No. 239/Law/2019/75-MUSHAK dated 30.06.2019 

(Annexure-C), the government since 13.06.2019 has 

exempted the advance tax, among others, of the 

registered manufacturing entity. The texts of relevant 

clause (Ta) of the said SRO may be reproduced as 

follows: 

“(V)-‡Kvb wbewÜZ Drcv`bKvix KZ…©K Customs Act, 1969 

(Act No. IV of 1969) Gi AvIZvq RvixK…Z g~jabx hš¿cvwZ 

pwœ²¡¿¹ cÖÁvc‡bi gva¨‡g †iqvZx myweavcÖvß hš¿cvwZ I hš¿vsk”| 

 

6.7. It is thus abundantly clear that no importer can claim 

exemption of advance tax unless it is a registered 
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manufacturer within the purview of the said SRO No. 

239/Law/2019/75-MUSHAK. The lexical meaning of 

“manufacturer” is a person or company that produces 

goods in large quantities by using machineries 

(Oxford Advanced Learners Dictionary, New 9th 

Edition), “Manufacturer” or “Producer” has been 

defined in Section 2 (Tha) of the j§mÉ pw−k¡Se Ll A¡Ce, 

1991 in the following terms: 

“(b) -“fÊÙ¹¤aL¡lL” h¡ “Evf¡cL” h¢m−a ¢e−¾j¡š² ®L¡e L¡−kÑ 

¢e−u¡¢Sa hÉ¢š²J A¿¹iÑÑ¤š² qC−he, kb¡: 
 

( ) %��� ���$ 9��F��	  �	�  �7 %��� ���$, ��b�� 

(materials) 	� Evf¡c−el  
��	��( (components) 9� 

���� �
�"�� 	� ��c���� [��� ��Y#������ ��67��  �7 %��� 

�!���$+ ���$ 	� ���7 �N��d���� 	� ����� HCl©−f ���	��$�, 

l©f¡¿¹¢la 	� �!����* �� ������ "����� �' ���$ �FDF��	 	� 

�!���$+F��	 	7	����� ���"��� �#; 
 

()) ���7� �e�� �CD ���� ��7 %��� )�!(
��� 	� ���#� 

��Y#�; 
 

(L) �!_�, ������, �������� 	� ������� ��Y#�; 

(f) �
�"���, ��g�, ��$�, �������, %	���������, 

%��h��	V��� 	� �!�/���h��	V���; 
 

(�) %��� �e����� 	� Evf¡c−Ll %���#��i� %I�P %��� Si-

���#��� 	�  �T,  	��#�, ��	$��� 	� �j�	6�#��� ��"$ 9	
 

HCl©f %��� 	7�'� ��"$ �"�� )��F����� %"��7��# ����� 

����C��� ��k�G ����; 
 

(F)  ��$� �	����# ���S J�<, %������� 	� "����� [���  �7 

%��� 	7�'� ��������6�� ��l����� 	� ����� 	7	��� ���#� 

%��� ��7 �e���� 	� Evf¡ceLlZ”| 
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6.8. Again, “Manufacturing” has been defined in sub-

section (65) of Section 2 of the j§j¨ ms‡hvRb Ki J pÇf§lL öó 

AvBb, 2012 which speaks as follows:  

“(65)-cȪ ‘ZKib (manufacturing) A_©- 

(L) −L¡−e¡ fc¡bÑ HLLi¡−h h¡ AeÉ ®L¡−e¡ fc¡bÑ, pl”¡j 

(materials) h¡ Evf¡c−el Awn¢h−n−ol (components) p¢qa 

pw−k¡N h¡ p−Çjm−el à¡l¡ fÐ¢œ²u¡Ll−Zl j¡dÉ−j AeÉ −L¡e p¤¢e¢cÑø 

fc¡bÑ h¡ f−ZÉ l¦f¡¿¹LlZ h¡ Eq¡−L HCl¦−f f¢lh¢aÑa, l¦f¡¿¹¢la h¡ 

f¤el¡L«¢a fÊc¡eLlZ k¡q¡−a Eš² fc¡bÑ ¢iæi¡−h h¡ p¤¢e¢cÑøi¡−h 

hÉhq¡−ll Ef−k¡N£ qu; 
 

(M) f−ZÉl fÊÙ¹¤¢a pÇfæ L¢lh¡l SeÉ ®L¡−e¡ A¡e¤o¢‰L h¡ pu¡qL 

fÐ¢œ²u¡; 
 

(N) j¤âZ, fÐL¡ne¡, ¢nm¡¢m¢f h¡ ¢je¡LlZ fÐ¢œ²u¡; 
 

(O) pw−k¡Se, ¢jnÐZ, LaÑe, alm£LlZ, f¢löÜLlZ, hamS¡aLlZ, 

−j¡sL¡hÜLlZ h¡ f¤exjsL¡hÜLlZ; h¡- 
 

(P) jdÉh¢aÑ h¡ Apj¡ç fÐ¢œ²u¡pq fZÉ Evfc¡e h¡ °a¢l−a Nªq£a pLm 

fÐ¢œ²u¡;” 
 

6.9. Thus it can be deduced that an entity involved with the 

functions of manufacturing may be designated as a 

manufacturer. The term “fÐÙ¹¤aL¡lL” h¡ “Evf¡cL” has been 

further elucidated by our Appellate Division in the 

National Board of Revenue and others vs. Lt. Col. 

Kazi Shahid Ahmed (Retd.), 64 DLR (AD) (2012), 

Para-10-212 wherein it was observed that the 

manufacturer of SPC electric poles with cement, sand, 

stone, iron etc. by Gemcon Limited brings it within the 

definition of “cÖ ‘̄ZKviK”. 
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6.10. The terms has also been conceptualized in the “AvBb 

kã‡Kvl” published by Law Commission (2nd Edition, at 

page-780) in the following language: 

“Manufacturer or Drc`vbKvix b~Zb cY¨mvgMÖx 

Drcv`b ev wewfbœ Ask mwbœ‡ek Kwievi Kv‡h© wb‡qvwRZ e¨w³ 

ev ¯̂Ëv| evsjv‡`k kÖg AvBb, 2006 Gi 2 (2) aviv 

Abymv‡i Drcv`b cÖwµqv A_© wb‡b¥v³ †h ‡Kv‡bv cÖwµqv, h_v 

(K) †Kv‡bv e ‘̄ ev c`v‡_©i e¨envi weµq, cwienb, weZiY, 

cÖ`k©b ev n Í̄všÍ‡ii D‡Ï‡k¨ Dnv cÖ ‘̄Z, cwieZ©b, †givgZ, 

AjsKvi, isKib, †aŠZKib, m¤ú~Y© ev wbLuyZ Kib---------

------cwiPvwjZ nq’’|   

 

6.11. The above definition and description of the word 

‘manufacture’ and “manufacturing process” clearly 

indicate that a manufacturer is one either directly 

engaged in producing commodity/goods or indirectly 

engaged in the very process of manufacturing goods. 

Manufacture thus happens to be when a distinct 

commercial commodity different from raw materials 

comes into existence. The expression “manufacturer” 

was held in a case of Indian jurisdiction [reported in 

1997 III AD (Delhi) 1025, AIR 1997 Delhi 383, 67 

(1997) DLT 458, MANU/DE/0612/1997 (Nath Bros. 

Exim. International Limited vs. Union of India and 

others] to be a person who brings into existence an 

article or a product even through the instrumentality of 

an agent or a servant. According to KJ Aiyar Judicial 

Dictionary (17th Edition-p-1086) manufacturer-“with 
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all its grammatical variations and cognate expressions 

means producing, making, extracting, altering, 

ornamenting, finishing or otherwise processing, treating, 

adapting any goods but does not include such manufacture 

or manufacturing process as may be prescribed”. The 

ultimate object of a manufacturer, as we understand, 

is to produce a finished article or to participate in 

a process on the way to produce such a finished 

article apart from the materials with which the 

process of producing was started. Thus, 

manufacture undoubtedly includes the process also 

that are ancillary to the completion of a manufactured 

product. Goods or commodity has been defined in 

sub-section (60) of Section 02 of the g~j¨ ms‡hvRb Ki I 

m¤ú~iK ïé AvBb, 2012 in the following terms:    

“(60) “cY¨” A_© †kqvi, ÷K, wmwKDwiwUR Ges A_© 

e¨ZxZ mKj cÖKvi `„k¨gvb A ’̄vei m¤úwË;” 

 

6.12. Thus the word “manufacturer” connotes a strong 

nexus of the manufacturer, either a person or a 

company, with the production or process of 

production of a new tangible finished commodity 

for supply thereof to client/customer/beneficiary 

by way of sale, exchange, lease or otherwise as 

enumerated in sub-section (61) of Section 02 of 

the said Ain, 2012. On this count, we are unable to 

accede to the contention of the learned counsel for the 
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petitioner that Bangladesh Eye Hospital is not only a 

service providing entity but also assumes the 

character and essence of a manufacturer inasmuch as 

the machineries imported are not used as they are but 

are used in diversified manners while providing eye 

care service to the patients. The imported machineries 

being ZEISS ARTEVO 800 System Surgical Operating 

Microscope as described in the Commercial Invoice 

dated 18.02.2020, (Annexure-G-2), shows the goods 

to be finished and complete in themselves, nothing 

appears to have left for the petitioner-hospital to add, 

subtract, alter, extract, adapt or modify or any other 

things to these machineries to make it complete for 

their use and application as a finished or final product 

in providing eye care service to the patients.   

 

6.13. It is evident from Annexure-H that Bangladesh Eye 

Hospital Limited has been registered by Board of 

Investment (BOI) on 08.07.2013 as an Industrial 

Project which from time to time has been mentioned 

as an industrial entity either by the Board of 

Investment (Annexure-H-1), or by the Bangladesh  

Investment Development Authority (BIDA), (Annexure-

I). An industrial project or industry are not 

synonymous in its functional perspective but are 

manifestly distinguishable from each other. An 

industrial project refers to a proposal or endeavor 
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aimed at establishing, upgrading or expanding 

industrial facilities or infrastructure, whereas 

manufacturer refers to an organization engaged in 

production of goods using machineries, raw materials, 

labor, whether human or animal.  

 
 

6.14. Under SRO 239-Ain/2019/75-MUSHAK, (Annexure-

C), it is not the industrial project as the instant 

petitioner claims but it is the registered manufacturer 

simpliciter which is entitled to advance tax exemption 

while importation of capital machineries being made 

from abroad ‘Industry’, according to Section 02 of the 

Development of Industries Government Control Act, 

1949 means: 

“a industry engaged in the manufacture or 

processing of specified goods or commodities 

and includes any industry ancillary to such 

industry, and “industries” shall be construed 

accordingly;”    
 

6.15. In view of the above definition of industry, we do not 

hold that the petitioner hospital though originally 

registered as an ‘industrial project’ and subsequently 

renamed as an industrial entity under the same 

registration number did ever engage itself in any kind 

of manufacturing goods or in the process of any kind 

of manufacturing functions whatsoever. It is not the 

certificate of registration either in the name of an 
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industry or as an industrial project but it is the work it 

actually does which is the lone parameter to 

determine the character and status of the petitioner 

hospital in order to avail the benefit of advance tax 

exemption as provided in the said SRO No. 239-

Ain/2019/75-MUSHAK, (Annexure-C) read with SRO 

No. 128-Ain/2017/14/Customs dated 01.06.2017 

((Annexure-E). We are thus of the considered opinion 

that nothing more than the status of a mere service 

provider can be attributed to the petitioner eye hospital 

having established no kind of involvement either with 

the production of any goods or in the process of 

production in any manner whatsoever.  

 

 

6.16 The learned counsel for the petitioner has referred, as 

stated earlier, to an unreported case namely, Writ 

Petition No. 7945 of 2015, (the judgment being 

delivered on 12.12.2017) disposed of by a Division 

Bench of this Court wherein this petitioner hospital 

was ruled to be exempted from advance trade vat on 

the strength of the provision under Rule 7 (Ka) of the 

evwYwR¨K Avg`vwbKviK, e¨emvqx I ÿz`ª LyPiv e¨emvqx KZ…©K cY¨ mieiv‡ni 

Dci Av‡ivcbxq g~j¨ ms‡hvRb Ki Av`vq wewagvjv, 2015 vide SRO 

No. 124/Ain/2015/730 MUSHAK dated 04.06.2015. At 

that time, exemption of advance trade vat was also 

extended to the service provider, whereas the instant 



 

 

20

exemption facility of advance tax in favor of private 

capital machineries importer is not permitted under 

SRO No. 239-Law/2019/75-VAT dated 30.06.2019 

(Annexure-C). Hence, the reference to the Writ 

Petition No. 7945 of 2015 does not apply to the 

present circumstances.  

 

6.17 The upshot of the preceding discussion of facts and 

analysis of law, we are of the considered view that the 

petitioner eye hospital is merely a service provider 

which is not entitled to the advantage of advance tax 

exemption as prayed for. We, however, find no merit 

in the Rule, the Rule is liable to be discharged.  

 

7. Orders of this Court: 

7.1. The Rule is, accordingly, discharged without, however, 

any order as to costs.  

7.2. The ad interim order, if any, thus stands recalled and 

vacated.  

7.3. The respondent No. 03 is at liberty to encash bank 

guarantee in accordance with law. 

 

 

                                     .......................................... 

                                                          (Md. Bazlur Rahman, J) 
                               I agree 

  ........................................................ 
                                      (Syed Mohammed Tazrul Hossain, J) 
M/ Hasan. A.B.O 


