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The salient facts leading to preferring this appeal are: 

The claimant-appellant is BASIC Bank Ltd. holding the status of a 

public limited company while respondent no. 1 is a developer company 

and respondent no. 2 is the owner of the land described in schedule-‘A’ 

to the Tripartite Agreement. The Board of Directors of the claimant-

appellant on 13.12.2009 decided to purchase land and a building for the 

accommodation of its Head Office and accordingly, tender notices were 

published in ‘The Daily Ittefaq’ and ‘The Daily Star’ on 09.01.2010.  In 

response to that respondent no. 1 and one Rupayan Housing Estate Ltd. 

submitted their bids.  However the bid of respondent no. 1, namely  

“Business Resources Limited” became the lowest and the Board of 

Directors of the claimant-appellant then decided to purchase 51,500 

square feet of floor space ranging from ground floor to the 11
th
  floor (in 

total 12 floors) of the building to be built on Schedule-A land described 

in agreement with proportionate, undivided and undemarcated land and 

14 (fourteen) car spaces at a total price of Tk. 80 crore (2,000 square feet 

of ground floor @Tk. 22,000/- per square foot Tk. 4.40 crore; 4,500 

square feet of 1
st
 floor @ Tk. 22,000/- per square foot Tk. 9.90 crore; 

and 45,000 square feet of 2
nd

 floor to 14
th

 floor @ Tk. 14,600/- per 

square foot Tk. 65.70 crore). On 16.02.2010 the decision of the Board of 

Directors of the claimant-appellant was communicated to the 

respondents. 

On 29.03.2010 the claimant-appellant Bank obtained permission 

from Bangladesh Bank for the said purchase and thereafter on 

01.04.2010, a tripartite agreement was executed between the respondents 
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and the claimant-appellant. The claimant-appellant then paid the first 

installment and advance of Tk. 40,00,00,000/- (Taka Forty Crore) to the 

respondents through Payment Order (P.O.) No. 0492016 dated 

01.04.2010. It is decided that on completion of the construction works 

within 30.03.2013, the respondents would hand over the physical 

possession of the floor spaces to the claimant-appellant and execute and 

register the sale deed before delivery of physical possession of the floor 

spaces along with car spaces as per the agreement. However, after 

execution of the agreement, the respondents did not start construction 

work in spite of giving several reminders by the claimant. Thereafter, the 

respondents on 22.03.2011 issued a letter, claiming taka 6,66,66.666.66/- 

in 5(five) installments stating that they started construction work on 

02.11.2010. The claimant-appellant then on 28.04.2011 paid BDT 

6,66,66,666.66 to the respondents. The respondents again by letter dated 

08.01.2012 requested to pay installments referring to various progress in 

the construction work and the claimant-appellant on 19.01.2012 again 

paid taka 2,66,66,666/- in 2(two) installments against an undertaking 

dated 19.01.2012 on  Non-Judicial Stamps  valued at Tk. 150/- executed 

by respondent no. 2 that he would submit certified copies of title deeds, 

drawings and RAJUK approval to the claimant Bank within 90(ninety) 

days. But the respondents failed to submit the aforesaid documents and 

then the respondents again on 19.09.2012 executed another undertaking 

on Non-Judicial Stamps valued at Tk. 150/-. Respondent no. 2 on 

20.09.2012 finally submitted certified copies of title deeds, Parcha, City 

Map, drawings and RAJUK approval to the claimant Bank. After 
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scrutiny of the above-mentioned documents, Bangladesh Bank on 

27.12.2012 directed the claimant Bank to consider the purchase of floor 

space in the building of Schedule-A land as risky and directed it to 

resolve all the complications facing the project within 31.01.2013. The 

direction of Bangladesh Bank was communicated to the respondents. 

Then the respondents filed Title Suit No. 78 of 2013 before the Court of 

Assistant Judge, 4
th
 Court, Dhaka for correction of R.S. Parcha.  

The claimant-appellant by the end of 2014 came to know that the 

Government of Bangladesh filed Civil Review Petition No. 58 of 2012 

before the Appellate Division against the respondents claiming that the 

Schedule-A land has been enlisted in the list of abandoned properties. 

Upon getting the information, the claimant-appellant requested the 

respondents to take the necessary steps to dispose of Civil Review 

Petition No. 58 of 2012 as quickly as possible vide letters dated 

10.12.2014, 21.12.2014, 13.04.2015, 14.10.2015, 11.03.2015, 

25.01.2016 and 08.02.2016.  After a long time, Civil Review Petition 

No. 58 of 2012 was dismissed by the Appellate Division on 22.02.2016. 

The Rajuk approvals of the drawing and structural designs of the 

project were sent to Bangladesh Bank. Upon examination of the same, it 

was revealed that the Rajuk approval was given for a commercial cum 

residential (2+15) building titled Wahiduzaman Center whereas the 

respondents promised that the Zaman Basic Bank Tower (3+15) is to be 

constructed as fully commercial building. The claimant-appellant 

brought the matter to the attention of the respondents and requested to 
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resolve the issues vide letters dated 23.04.2013 and 26.05.2013 but the 

respondents paid no heed.  

The respondents decided to extend the floors of the proposed 

‘Zaman Basic Bank Tower’ from 15 to 22 floors and accordingly 

obtained permission from RAJUK. However, from construction 

permission dated 21.07.2013 collected by the claimant-appellant from 

RAJUK, it appeared that respondent no. 2 applied for permission for 

extension of floors on 12.08.2012 beyond the knowledge of the claimant. 

The respondents in various letters kept on creating an impression that 

under the agreement the claimant was bound to purchase additional 

7(seven) floors unilaterally extended by the respondents and with that 

object in view, they also claimed 50% of the purchase price of the floors 

being Tk. 81.00 crore as advance. But neither the Claimant knew nor 

showed any interest nor promised to purchase the said additional floors 

unilaterally extended by the respondents by themselves at their risk and 

responsibility. The respondents then sent a legal notice dated 26.10.2017 

to resolve the dispute about purchase of 7 additional floors. The 

Claimant with the approval of the Board of Directors sent a reply on 

27.11.2017 to the said legal notice denying purchasing additional floors. 

As per the agreement, the construction work of the project was 

scheduled to be completed on 30.03.2013 which the respondents 

miserably failed. On 12.03.2013, the respondents executed another 

undertaking promising to complete the remaining construction work and 

hand over possession and execute the sale deed in favour of the 

claimant-appellant Bank by 30.09.2013.  However, the respondents 
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instead of giving importance on continuing with the construction work 

as per the agreement kept on claiming the balance installments over and 

over again. In the circumstances, upon request of the respondents to 

expedite the construction work of the building and relying on the said 

undertaking of the respondents, the claimant-appellant paid a total 

amount of Taka 76 crore keeping the outstanding at Tk. 3,99,99,999/- 

which was agreed to be paid at the time of registration of the sale deed 

and handing over the completed floors as per terms of the agreement. 

The claimant-appellant repeatedly requested the respondents to 

complete works in the structure of floors and hand over the possession in 

inhabitable, usable state upon executing sale deed by issuing letters 

dated 31.03.2014, 21.04.2014, 20.05.2014, 09.07.2014 and 21.08.2014.  

In the above circumstances, the claimant on 13.06.2012 appointed 

an independent surveyor namely “the Royal Inspection International 

Limited” to inspect the state of development of the "Zaman Basic Bank 

Tower" and to oversee and monitor the project work. 

The claimant-appellant again on 21.11.2016 and 30.06.2016 

requested the respondents to complete the construction and execute the 

sale deed and hand over the possession of the floors of the project but 

they did not pay any heed to such repeated requests. 

 However, the claimant-appellant agreed to the call for arbitration 

of the disputes for the agreed floor space and requested the resondents to 

appoint their Arbitrator within 10(ten) days under section 36 of the 

Arbitration Act, 2001 but went in vain. The claimant-appellant 

performed all its obligations under the agreement but the respondents 
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failed to hand over possession of the project by 30.03.2013 on execution 

and registration of the sale deed as stipulated in Clause 2 of the 

agreement or by 30.09.2013 subsequently extended pursuant to the 

undertaking dated 12.03.2013. The respondents infracted the terms of 

the agreement and continued to cause loss by not paying rent to the 

appellant and thus the claimant faced damage for taking accommodation 

of its Head Office elsewhere, paying remuneration to the Surveyor to 

oversee and monitor construction work and on other heads as described 

in the schedule. 

Having failed to settle the dispute amicably by negotiating with 

the respondents, the claimant then decided to refer the matter to 

arbitration and sent an arbitration notice to the respondents and filed 

Arbitration Miscellaneous Case being no. 89 of 2018 before the District 

Judge, Dhaka. Upon hearing, the learned District Judge, Dhaka 

constituted an Arbitral Tribunal, comprising of Mr. Justice K. M. Hasan 

as Chairman; Mr. Justice Mohammad Fazlul Karim and Mr. Justice 

Abdur Rashid as Arbitrators. 

On getting notice of appointment, the Arbitral Tribunal then 

directed the parties to submit statements of claim and statements of 

defence and counterclaim, if any. 

Accordingly, BASIC Bank Ltd. as the ‘claimant’ by filing a 

statement of claim before the Arbitral Tribunal prayed for an award for 

granting performance of the contract dated 01.04.2010 by way of 

execution and registration of a Sale Deed and delivery of possession of 

Schedule-‘A’ land and property on receipt of the balance purchase price 
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amounting to Taka 2,66,66,666/- and for a declaration that the claimant 

is not liable to purchase additional seven floors, car space that 

unilaterally extended by the respondent and for recovery of 

compensation and damages under various heads totalling Taka 

177,26,44,984.18 with interest thereon. 

The Claimant prayed for an award directing the respondents which 

is as follows: 

i. hand over possession of 51,500 square feet of floor space 

from the ground floor to the 11
th
 floor (12 floors) of 

Schedule-A in usable and deliverable state with 

proportionate undivided and undemarcated land and 14 

(fourteen) car parking spaces on receipt of remaining Taka 

2,66,66,666/- of the total purchase price of Taka 80 crore 

and execute and register sale deed in favour of the 

Claimant; 

ii. declare that the claimant is not at all liable to purchase the 

extended 7(seven) floors under the agreement dated 

01.04.2010; 

iii. pay Taka 111,44,97,767.01 (one hundred and eleven crore 

forty-four lakh ninety-seven thousand seven hundred sixty- 

seven and one paisa) only up to 30.06.2019 as 

compensation for delay in delivery of possession  of the 

purchased floors with car parking space as per Clause-2 of 

the Agreement dated 01.04.2010; 



 9

iv.   pay Taka 36,78,42,680.08 (thirty six crore seventy eight 

lakh forty two thousand six hundred eighty and eight paisa) 

only up to 30.06.2019 as compensation for the cost incurred 

by the claimant by way of reimbursement of rents paid for 

the  accommodation of the head office during the period the 

respondents failed to deliver possession of the purchased 

floors with car parking space; 

v. pay Taka 7,44,500/-(seven lakh forty-four thousand five 

hundred) only for the cost incurred for appointing an 

independent surveyor Royal Inspection International 

Limited to survey/oversee state of progress of the project on 

Schedule-A property for 21(twenty one) months (from June, 

2012 to February, 2014); 

vi. pay Taka 7,66,50,550.97 (seven crore sixty-six lakh fifty 

thousand five hundred fifty and ninety seven paisa) only up 

to 30.06.2019 as damage and loss incurred for becoming 

unable to earn profit by investing the amount incurred as 

rent for the accommodation of the Head Office of the 

claimant; 

vii. pay Taka 3,64,671.84 (three lakh sixty-four thousand six 

hundred seventy-one and eighty-four paisa) only up to 

30.06.2019 as damage and loss incurred for becoming 

unable to earn profit by investing the amount incurred for 

payment of remuneration to independent surveyor Royal 
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Inspection International Limited to survey/oversee the state 

of progress of the project on Schedule-A property; 

viii. pay Taka 27,71,46,663.99 (twenty-seven crore seventy-one 

lakh forty-six thousand six hundred sixty-three and ninety- 

nine paisa) only up to 30.06.2019 as damage and loss 

incurred for becoming unable to earn profit by investing the 

amount kept as provisioning as per direction of Bangladesh 

Bank; 

ix. pay interest at the bank rate till realization of compensation 

and loss and damages; 

x. pay cost of the arbitration in favour of the claimant; and  

xi. grant any other relief or reliefs to which the claimant is 

entitled in law and equity. 

The respondents then filed a statement of defence and 

counterclaim against the statement of claim of the claimant and prayed 

for dismissal of the claim. The counterclaims of the respondents are as 

follows: 

a. As per Section 9 (1) of the Real Estate Developers Act, 

2010 and Clause 2 of the said agreement dated 01.04.2010 it 

is the obligation of the Claimant to pay the second 

installment amounting to BDT 40,00,00,000/- in 30 equal 

monthly installments of Tk. 1,33,33,333/- as installment per 

month from the beginning date of construction to be 

completed within 30.03.2013. But the Claimant Bank did not 

pay the remaining outstanding amount of BDT 4 Crore. As 
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such the Respondent is entitled to the outstanding amount of 

BDT 4 Crores along with 18% interest per annum. 

b. The claimant in the meeting held on 3.1.2012 agreed with 

the respondent no. 1 reached into agreement to purchase the 

additional (7 seven) floors of 31500 square feet for an 

amount of Tk. 162,22,50,000.00 (Taka one hundred sixty- 

two crores twenty-two lakh fifty thousand). The Claimant 

Bank repeatedly by its statements/representation made clear 

promise to the respondent no. 1 that they will purchase the 

said 7(seven) additional floors of 31500 square feet. The 

respondent no. 1 started construction of the 7(seven) 

additional floors on 15.10.2013 and completed structural 

construction of said seven (7) additional floors of 31500 

square feet on 19.06.2015. The claimant Bank did not 

perform its obligation to purchase the said additional 

7(seven) floors. As a result of failure of the claimant Bank to 

perform its contractual obligation, the respondents have 

suffered a significant loss amounting to Tk.                  

162,22,50,000/- (Taka one hundred sixty-two crores twenty- 

two lakh fifty thousand). As such the respondent is entitled to 

the said amount along with 18% interest per annum from 

01.01.2016.  

c) The respondents have completed construction of said 

seven (7) additional floors of 31500 square feet on 

19.06.2015 and asked the Claimant to perform its obligation 
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by making payment. The Claimant Bank in breach of its 

obligation did not make payment; hence, the respondent is 

entitled to get compensation from the Claimant Bank for the 

opportunity loss of financial gains and for loss of the 

opportunity of earning. By renting 31,500 square feet of the 

said 7(seven) additional floors the Respondents could have 

earned (Tk. 31,500×Tk. 100)= Tk. 31,50,000/- per month. As 

such the respondents are entitled to get from the claimant as 

business loss from January 2016 to September 2019, i.e., 

(Tk.31,50,000×45)= Tk. 14,17,50,000/- (Taka Fourteen crore 

Seventeen lakh fifty thousand). 

d. The respondents have completed construction of said seven 

(7) additional floors of 31500 square feet on 19.06.2015. 

After completion of the whole construction works the 

respondent had been maintaining the whole building till date 

hence the respondent is lawfully entitled to claim the 

maintenance cost already borne and to be borne by them. 

The tribunal upon perusal of the statement of claim and statement 

of defence; framed as many as 10(ten) different issues and examined 

2(two) witnesses on behalf of the claimant and 1(one) witness on behalf 

of the respondent.  

Upon hearing the parties, the Arbitral Tribunal, by a majority of 

2:1 passed the following award: 

“(a) declares that the undertaking dated 12 March 2013 executed 

by the respondents is valid and binding upon the respondents; 
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(b) rejects the counterclaims of the respondents as not valid and 

enforceable in law; 

(c) declares that the claimant is not legally bound to purchase the 

additional floors on top of the agreed floors; 

(d) declares that the respondents are bound by the Tripartite 

Agreement dated 01 April 2010 and accordingly, directs the 

respondents to deliver possession of the agreed floor spaces 

and parking spaces as fully described in Schedule-A and 

Schedule-B after completing all the works as described in 

Annexure-C to the Agreement and execute and register 

necessary sale deed upon receipt of the outstanding BDT 

3,99,99,999/- around (four crores) within a period of one year 

of receipt of this Award; in default, the claimant shall be 

entitled to take possession of the project as it is with the help of 

police and complete the project as per requirement of the 

agreement and got the expenses adjusted with the outstanding 

installments; 

(e) declares that the claimant is entitled to receive BDT 

36,78,42,680/-(Thirty-six crore seventy-eight lakh forty- two 

thousand six hundred eighty) only paid for the accommodation 

of the head office from October 2013 to June 2019, and all 

further amounts to be paid for rents for such accommodation 

till delivery of possession by the respondents as compensation 

and accordingly, directs the respondents to pay the Claimant 

BDT 36,78,42,680/- (Thirty-six crore seventy-eight lakh forty- 
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two thousand six hundred and eighty) only within 6 (six) 

months in 3(three) equal installments from the date of receipt 

of this award; 

(f)  declares that the respondents are not entitled to any 

compensation; 

(g) declares that the claimant is entitled to the costs of arbitration 

and the amount is fixed at BDT 34,80,000/- (Thirty-four lakh 

eighty thousand) only, and accordingly directs the respondents 

to pay said amount of BDT 34,80,000/- (Thirty-four lakh 

eighty thousand) only within 3 (three) months of receipt of this 

award; 

(h) declares that the amount of compensation awarded shall carry 

interest at the rate of two percent more than the Bank rate from 

the date of Award till the date of payment; 

(i) directs the respondents to pay the amount of compensation 

together with interest upon receipt of this award; and  

(j) declares that all other claims of the parties shall be deemed to 

have been rejected. ” 

Challenging the said award dated 09.02.2023 passed by the 

Arbitral Tribunal, the respondents as petitioners filed Arbitration 

Miscellaneous Case No. 210 of 2023 before the District Judge, Dhaka 

under Section 42 read with section 43 of the Arbitration Act for setting 

aside the Award. The claimant-appellant entered appearance in the case 

by filing a written objection. Upon hearing the parties, the learned 

District Judge, Dhaka allowed the Arbitration Miscellaneous Case on 
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15.01.2024 on contest against the present appellant and set aside the 

award dated 09.02.2023 passed by the Arbitral Tribunal holding that the 

arbitration proceeding is not maintainable being violative to public 

policy.  

 Being aggrieved by and dissatisfied with the judgment and order 

dated 15.01.2024 passed by the learned Senior District Judge, Dhaka in 

Arbitration Miscellaneous Case No. 210 of 2023 the claimant as 

appellant then preferred this instant appeal before this Court.  

 

Mr. Shamim Khaled Ahmed, learned Senior Advocate together 

with Mr. Md. Asaduzzaman, Senior Advocate and Mr. Md. Imam 

Hasan, learned Advocates appearing for the appellant upon taking us to 

the impugned judgment and order, Award and all other related 

documents annexed in the paper book contends that the learned District 

Judge erred in law by allowing the application violating the provisions of 

sections 42 and 43 of the Arbitration Act by holding that, the grant of the 

award in favour of the claimant is a violation of the public policy which 

is misconceived and without any basis. 

He next contends that an undertaking is a promise, pledge or 

engagement and is legally binding upon the person(s) who signs it and it 

is always unilateral and admittedly having been executed by the 

respondents forming part of the Tripartite Agreement dated 01.04.2010 

which is admissible under sections 91 and 92 of the Evidence Act, 1872 

and therefore, the alleged undertaking dated 12.03.2013 is valid and 

enforceable. He further submits that, the Respondent witness no. 1, in his 
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examination stated that, the undertaking dated 12.03.2013 was executed 

by him as the landowner and another as the representative of builder, 

although he alleged that the claimant-appellant Bank took the 

undertaking under coerce to get payment when he also admitted that, he 

did not complain to anyone about this, thus the allegation of coercion 

was not proved before the Arbitral Tribunal.  

Mr. Ahmed further argues that, Section 8 of the Real Estate 

Development and Management Act, 2010 provides agreement for the 

sale of Real Estate and such agreement is not required to be registered 

and the provision of section 54A of the Transfer of the Property Act, 

1882 and section 17A of the Registration Act, 1908 and section 21A of 

the Specific Relief Act, 1887 are not applicable under the Real Estate 

Development and Management Act, 2010 which is supported by the case 

of Comprehensive Holdings Limited and another vs. MH Khan Monju  

and others reported in 69 DLR (AD) 420 where the Hon'ble Appellate 

Division also took the view that, an agreement for sale or purchase of a 

real estate is not required to be registered and as such impugned 

judgment and order are liable to be set aside.  

In the same vein, Mr. Md. Asadduzzaman, the learned Senior 

Counsel by adopting the submission made by Mr. Ahmed, further  

contends that ¢l−um H−ØVV Eæue J hÉhÙÛ¡fe¡ BCe, 2010, is a special law and 

in section 36 of the Act 2010, there is a non-obstante clause and Section 

36(4) of ¢l−um H−ØVV Eæue J hÉhÙÛ¡fe¡ BCe, 2010 clearly provides that the 

award declared by the Arbitral Tribunal is final and this law will prevail 

over other laws where Section 42 of the Arbitration Act is not applicable 
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for setting aside the award passed under ¢l−um H−ØVV Eæue J hÉhÙÛ¡fe¡ BCe, 

2010 and even as per section 36(4) of the ¢l−um H−ØVV Eæue J hÉhÙÛ¡fe¡ BCe, 

2010, section 21A of the Specific Relief Act is also not applicable to 

settle a dispute under ¢l−um H−ØVV Eæue J hÉhÙÛ¡fe¡ BCe, 2010z   

The learned Counsel draws our attention to page no. 49A 

appearing at part-I of the paper book and then shows that there are three 

signatures made by the three Arbitrators in short order but in the long 

order, there are two signatures of two Arbitrators and since the award 

was declared by a majority of 2:1, the dissenting award was signed by 

another Arbitrator where the majority award was sent to the Arbitrator 

who then upon perusal expressed his disagreement and passed the 

dissenting award and thereby the deliberation process was rightly 

completed and thereby section 38(2) of the Arbitration Act, 2001 was 

duly complied with. He further submits that the arbitral award is not in 

conflict with law as well as the public policy of Bangladesh and hence, 

there was no ground for setting aside the Arbitral award under section 43 

of the Arbitration Act, 2001 yet the learned District Judge set aside the 

award on vague. 

Mr. Asadduzzaman further contends that if any of the parties to 

the arbitration agreement files a legal proceeding in a Court against the 

other party, no judicial authority shall hear any legal proceedings as 

provided in section 7 of the Arbitration Act, 2001. If the Court is 

satisfied that an arbitration agreement exists, then the Court refers the 
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parties to the arbitration under section 10 of the Arbitration Act, 2001 

and finally prays for allowing the appeal.  

Per contra, Mr. Kamal Ul Alam, learned Senior Advocate 

appearing on behalf of the respondents contends that an agreement has 

been executed between the appellant and the respondent in respect of 

sales of land and flats so, the contract must be registered as per section 

17A of the Registration Act, 1908 where as per section 2(6) of the 

Registration Act ‘immovable property’ includes land and building. He 

further submits that a contract for the sale of any immovable property 

can be made only by an instrument in writing and registered as per 

section 54A of the Transfer of Property Act, 1882 and since the contract 

was not registered under section 54A of the Transfer Property Act, so the 

alleged agreement is not valid and proper in the eye of law.  

The learned counsel further contends that the alleged 

contract/agreement is unregistered one and hence it is not enforceable 

because two conditions must be fulfilled in that regard as per section 

21A of the Specific Relief Act, 1877 for enforcement of a contract for 

the sale of immovable property. The first condition is, the contract 

should be written and registered under the Registration Act, 1908 and 

the second condition is, that the balance amount of consideration of the 

contract is to be deposited before filing of suit. In the instant case the 

appellant neither paid the balance amount of consideration amounting to 

Taka 3,99,99,999/- nor registered the agreement for sale, so it is not 

entitled to have any relief from the tribunal or court. The learned 

Counsel then add that, even a claim cannot be proceeded without paying 
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balance consideration and the claimant cannot file the arbitration case 

and therefore the arbitration case is barred by law and the award is a 

nullity. In support of his contention, the learned counsel then referred to 

the decision passed in the case of Md. Abdul Kalam Vs. Md. Mohiuddin 

and others reported in 13ADC 309.  The learned counsel further submits 

that, the Arbitration Tribunal has also failed to consider the decision 

passed in Ayurvedia Pharmacy (Dhaka) Ltd. Vs. Meher Banu Bibi and 

others, reported in 21BLT(AD)229.  

Mr. Alam further argues that the Arbitral Tribunal misinterpreted 

and misquoted the principles laid down in the decision passed in the 

Case of Comprehensive Holdings Limited and another vs. MH Khan 

Monju  and others, reported in 69 DLR (AD)(2017)420 which is rather  

inapplicable in the present case as in the aforesaid decision, the Hon'ble 

Appellate Division did not decide whether the agreement for sale of real 

estate should be registered or not.  

The learned counsel goes on to submit that the tripartite agreement 

is void because of uncertainty and the undertaking is not lawful one and 

the same was taken under coercion and it is not part of the agreement 

where undertaking being a unilateral document cannot form part of a 

document of a bilateral agreement which is not enforceable yet the 

tribunal was wrong in treating the undertaking as a part of the agreement 

and thus the Tribunal failed to appreciate the provision of sections 91 

and 92 of the Evidence Act. 

The learned counsel further contends that after completion of 

construction work, the respondents sent a letter on 09.12.2013 requesting 
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the claimant-appellant to provide interior design, drawing and decoration 

and furnishing required by the claimant but the claimant-appellant did 

not provide interior design and drawing to the respondent (vide page 401 

of the Paper Book part II) and upon receipt of the said letter, the 

claimant-BASIC Bank Ltd. published a tender notice for the selection of 

an architectural firm by publishing it in two newspapers namely ‘The 

Daily Star’ and ‘The Daily Ittefaq’ but the  claimant-appellant delayed in 

providing interior design and drawing and as a result, the respondent 

could not complete the interior works due to non-supply of interior 

design by the appellant and therefore, the respondents are not liable for 

delaying the construction works and as such the award is patently illegal. 

The learned counsel further contends that imposition of 

compensation of  taka 36,78,42,680/- (Thirty-six crore seventy-eight 

lakh forty-two thousand and six hundred eighty) by the Arbitral Tribunal 

is patently illegal because the tribunal without having any evidence, 

rental receipt or documents related to rent imposed the compensation 

where there is no promise made by the respondents, that it would pay 

rent for the accommodation of the head office of the claimant-Bank in 

the Tripartite Agreement dated 01.04.2010 and the respondents have not 

infringed any condition of the contract but the tribunal very wrongly 

imposed compensation under section 73 of the Contract Act is not 

applicable in the present case. 

The learned counsel contends that there has been no reciprocal 

promise in the agreement in terms of section 51 of the Contract Act, 

1872 but the Arbitral Tribunal failed to consider it and as such the award 
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is void. In that regard, the learned counsel referred to the decision passed 

in the case of Amir Hossain Sowdagar Vs. Md. Harunur Rashid and 

others,  reported in 65 DLR (AD)(2013) 130 and unreported judgment 

dated 13.01.2020 passed in Civil Appeal No. 320-321 of 2016.  

The learned counsel also contends that the Arbitral Tribunal failed 

to show the reasons in detail in passing the award and the claimant also 

failed to prove the losses incurred due to the breach of the contract made 

by the respondents and in support of his contention, learned counsel 

referred to the decision passed in the case of TATA Power Company 

Ltd. Vs. M/S Dynamic Construction, reported in 13ADC(2016)185. 

The learned counsel next contends that the claimant Bank assured 

to purchase seven additional floors but ultimately stayed away from the 

promise and hence the respondents faced huge losses and as such the 

respondents filed counterclaims before the Arbitral Tribunal but the 

same was not addressed by the Tribunal even the respondents are 

entitled to compensation from the claimant yet, the Arbitral Tribunal 

fixed the cost of Taka 34,80,000/- which is not valid. However, in 

support of his contention, learned counsel referred State of J & K and 

other Vs. Dev Dutt Pandit case, reported in (1999)7SCC 339. 

The learned counsel contends that no date was fixed for 

“deliberation of the award” vide Order no. 23 dated 09.02.2023 passed 

by the Arbitral Tribunal. The award was signed by 02(two) arbitrators 

only out of 03(three) (vide page 349 of Part I of the Paper Book). All 

arbitrators should put their respective signatures following the provisions 

of section 38(2) of the Arbitration Act, 2001 where admittedly the 
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arbitrators made no discussion before pronouncing the award where it 

was incumbent upon the arbitrators to make it manifest that there was 

discussion among the arbitrators before the award is made and therefore 

the award is opposed to the law for the time being in force and in 

conflict with the public policy of Bangladesh and as such the arbitral 

award is liable to be set aside under section 43(1)(b)(ii) &(iii) of the 

Arbitration Act, 2001. However, in support of his contention, he referred 

to the cases of Oil and Natural Gas Corporation Vs. SAW Pipes Ltd., 

reported in AIR2003 Supreme Court, 2629; Saudi Bangladesh Services 

Company Ltd. Vs. Saudi Arabian Airlines Corporation reported in 15 

BLC (2010)20; Saudi Arabian Airlines Corporation vs. Saudi 

Bangladesh Services Company Ltd., reported in 15 BLC(AD) (2010) 

186; Oram Ltd. Vs. Reckitt Benckiser (Bangladesh) Ltd. reported in 

72DLR(2020)459; Chittagong Port Authority Vs. Ananda Shipyard & 

Slipways Ltd., reported in 32 BLD(HCD)(2012)120; World Tel 

Bangladesh Ltd. Vs. Bangladesh, represented by the Secretary, 

Ministry of Post and Telecommunications and others, reported in 

11BLC(AD)37. 

The learned counsel then submits that section 9 of the ¢l−um H−ØVV 

Eæue J hÉhÙÛ¡fe¡ BCe, 2010 mandated that the developer will provide 

possession of the real estate and execute and register the deed in favour 

of the purchaser within 3(three) months after receiving the full payment 

against the value of the real estate but the claimant-appellant failed to 

pay the value of the land and buildings, so it cannot claim the possession 

of the land and the buildings though there is nothing in section 8 of the 
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¢l−um H−ØVV Eæue J hÉhÙÛ¡fe¡ BCe, 2010 that registration of agreement is 

required. With those submissions, the learned counsel finally prays for 

dismissing the appeal. 

 

We have considered the exhaustive submissions so placed by the 

learned senior counsels for the contending parties, perused memorandum 

of appeal, Arbitral award and relevant documents appended in the paper 

books, cited decisions as well as the impugned judgment. 

Learned Counsel for the respondents contended that the 

immovable property must be registered as per section 17A of the 

Registration Act, 54A of the Transfer of Property Act and 21A of the 

Specific Relief Act which are reproduced below: 

17A of the Registration Act:  

17A (1) Notwithstanding anything to the contrary contained in 

this Act or any other law for the time being in force, a contract for sale 

of any immovable property shall be in writing, executed by the parties 

thereto and registered. 

(2) A contract for sale referred to in sub-section (1) shall be 

presented for registration within thirty days from the date of execution of 

the contract and the provisions regarding registration of instruments shall 

apply. 

54A of the Transfer of Property Act:  

54A. Notwithstanding anything to the contrary contained in this 

act or any other law for the time being in force, a contract for sale of any 

immovable property can be made only by an instrument in writing and 
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registered under the Registration Act, 1908, whether or not the transferee 

has taken possession of the property or any part thereof. 

In a contract for sale of any immovable property, a time, to be 

effective from the date of registration, shall be mentioned for execution 

and registration of the instrument of sale, and if no time is mentioned, 

six months shall be deemed to be the time. 

21A of the Specific Relief Act:  

21A. Notwithstanding anything to the contrary contained in this 

Act or any other law for the time being in force, no contract for sale of 

any immovable property can be specifically enforced unless- 

(a) the contract is in writing and registered under the Registration 

Act, 1908, whether or not the transferee has taken possession 

of the property or any part thereof; and 

(b)  the balance amount of consideration of the contract is 

deposited in the court at the time of filing the suit for specific 

performance of the contract. 

The ‘immovable property’ mentioned in the above-mentioned 

laws is conceptually and practically quite different from the ‘real estate’ 

as defined in ¢l−um H−ØVV Eæue J hÉhÙÛ¡fe¡ BCe, 2010 (in short the Ain, 

2010). The definition of “real estate” as given in section 2(12) in the 

Ain, 2010 reads as under: 

“2z pw‘¡z- ¢hou h¡ fÐp−‰l f¢lf¿Û£ −L¡e ¢LR¤ e¡ b¡¢L−m, HC BC−e- 

(1) 

(2) 

(3) 
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(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) “¢l−um H−ØVV (real estate)” AbÑ Eæue, hÉhÙÛ¡fe¡ J œ²u-¢hœ²−ul ¢e¢jš 

Bh¡¢pL h¡ fÐ¢aù¡¢eL h¡ h¡¢Z¢SÉL fÔV Abh¡ Hf¡VÑ−j¾V h¡ gÓÉ¡V, fÐ¡¢aù¡¢eL h¡ ¢jnÐ 

®gÓ¡l ®Øfp S¡a£u ÙÛ¡hl i¥-pÇf¢šz” 

In the case of Comprehensive Holdings Limited and another vs. 

MH Khan Monju and others, reported in 69 DLR (AD)(2017)420, our 

Appellate Division held:  

“Another distinguishing feature between the sale of an 

immovable property as contemplated in section 54A of the 

Transfer of Property Act, section 21A of the Specific 

Relief Act and section 17A of the Registration Act and 

that of a sale of a “real estate” is that in case of a sale of 

an immovable property as contemplated in those 3(three) 

laws, it is the owner of the immovable property who 

enters into an agreement to sell the same, but in case of 

sale of a “real estate”, it is the developer who sells the 

“real estate” from his share of the “real estate” to the 

prospective buyer by virtue of a power of attorney given 
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to it by the land owner. And in all the said 3(three) 

sections of the 3(three) laws, the phraseologies used are 

“contract for sale of any immovable property” and not the 

“real estate” a new concept of the immovable property. As 

already stated hereinbefore, in case of an agreement or 

contract of a “real estate” registration having not been 

made compulsory in the Ain, 2010.”  

Upon perusal of the ¢l−um H−ØVV Eæue J hÉhÙÛ¡fe¡ BCe, 2010 we find 

that no provision has been enacted to the effect that the real estate 

sales/purchase agreement or contract requires any registration. It is 

provided in sub-section (1) of section 9 of the ¢l−um H−ØVV Eæue J hÉhÙÛ¡fe¡ 

BCe, 2010 that the developer will provide possession of the real estate 

and execute and register the deed in favour of the purchaser within 

3(three) months after receiving the full payment against the value of the 

real estate. On the other hand, Section 9 of ¢l−um H−ØVV Eæue J hÉhÙÛ¡fe¡ 

BCe, 2010 provides as under: 

9. qÙ¹¡¿¹l c¢mm pÇf¡ce J ®l¢S−ØVÌne- (1) ¢l−um H−ØV−Vl pj¤cu j§mÉ f¢l−n¡−dl 

fl ®X−imf¡l Ae§dÄÑ 3 (¢ae) j¡−pl j−dÉ ®œ²a¡−L ¢l−um H−ØV−Vl cMm qÙ¹¡¿¹l, c¢mm 

pÇf¡ce J ®l¢S−ØVÊne L¡kÑ¡¢c pÇfæ L¢lu¡ ¢c−hz 

(2) ¢l−um H−ØVV Hl cMm qÙ¹¡¿¹lL¡−m Eq¡l Buae Lj h¡ ®hn£ qC−m a¡q¡l j§mÉ 

œ²uL«a cl (rate) Ae¤k¡u£ 3 (¢ae) j¡−pl j−dÉ pjeÄu L¢l®a qC−hz 

(3) ®L¡e ®X−imf¡l ®L¡e ï¢jl j¡¢m−Ll ¢eLV qC−a h¡ f−r Bj-®j¡š²¡le¡j¡ 

c¢mm h−m ï¢j fÐ¡ç qCu¡ Eš² ï¢j−a ¢l−um H−ØVV ¢ejÑ¡Z Hhw ac£u Aw−n fÐ¡ç ¢l−um 

H−ØVV ®œ²a¡N−Zl ¢eLV ¢hœ²−ul fÐÙ¹¡h L¢l−m ï¢jl j¡¢mL h¡ a¡q¡l f−r Bj-®j¡š²¡le¡j¡ 
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c¢m−m, Ef-d¡l¡ (4) Hl ¢hd¡e p¡−f−r, HC j−jÑ ®X−imf¡l−L rja¡ AfÑZ L¢l−a qC−h 

k¡q¡−a ®X−imf¡l a¡q¡l Aw−n fÐ¡ç ¢l−um H−ØVV h¡hc c¢mm üuw pÇf¡ce L¢lu¡ ¢hœ²u h¡ 

AeÉ ®L¡ei¡−h qÙ¹¡¿¹l L¢l−a f¡−lz 

(4) Ef-d¡l¡ (3) H h¢ZÑa j−a ï¢jl j¡¢mL h¡ a¡q¡l f−r ®X−imf¡l−L Bj-

®j¡š²¡le¡j¡ c¢m−ml j¡dÉ−j c¢mm pÇf¡ce L¢lu¡ ¢l−um H−ØVV ¢hœ²u h¡ qÙ¹¡¿¹−ll rja¡ 

AfÑZ Ll¡ e¡ qC−m, ¢e¢jÑa ¢l−um H−ØVV ¢hœ²u h¡ qÙ¹¡¿¹l−k¡NÉ qCh¡l fl ®X−imf¡l LaÑªL 

¢m¢Mai¡−h Ae¤l¦Ü qCh¡l 15 (f−el) ¢c−el j−dÉ ï¢jl j¡¢mL h¡ a¡q¡l f−r ®œ²a¡l 

Ae¤L̈−m c¢mm pÇf¡ce L¢lu¡ ¢c−a qC−hz 

(5) fÐQ¢ma AeÉ ®L¡e BC−e ¢iæal k¡q¡C b¡L¥L e¡ ®Le, ®X−imf¡l LaÑªL Ef-d¡l¡ 

(4) Hl Ad£e Ae¤l¦Ü qCu¡ ¢edÑ¡¢la pj−ul j−dÉ ï¢jl j¡¢mL h¡ a¡q¡l f−r c¢mm pÇf¡ce 

Ll¡ e¡ qC−m, ®X−imf¡l üuw HC d¡l¡l rja¡h−m ac£u Awn HCl©−f ®œ²a¡l hl¡h−l c¢mm 

pÇf¡ce L¢lu¡ ¢c−a f¡¢l−h ®ke ®X−imf¡l ¢e−SC Eš² ï¢j J ¢l−um H−ØV−Vl j¡¢mLz 

Even we find no provision has been enshrined in section 8 of the 

¢l−um H−ØVV Eæue J hÉhÙÛ¡fe¡ BCe, 2010 that the Real Estate sales/purchase 

agreement or contract requires registration. The section is reproduced 

below for convenience: 

¢l−um H−ØVV œ²u-¢hœ²®ul naÑ¡hm£z- 

(1) fÐp−fƒ¡−p h¡ hl¡Ÿf−œ ¢l−um H−ØVV Hl ¢hœ²u−k¡NÉ Hm¡L¡l ¢hi¡Sepq 

kb¡kb hÉ¡MÉ¡ h¡ ¢h−nÔoZ E−õM L¢l−a qC−hz 

(2) ¢l−um H−ØVV Eæue J œ²u-¢hœ²u pwœ²¡¿¹ ¢hÙ¹¡¢la naÑ, fr−cl j−dÉ pÇf¡¢ca 

Q¤¢š²−a E−õM L¢l−a qC−hz 

(3) −L¡e ®X−imf¡l ®œ²a¡l pÇj¢aœ²−j hl¡ŸL«a ¢e¢cÑø fÔV h¡ gÓÉ¡V f¢haÑe L¢l−a 

f¡¢l−hz 
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(4) −L¡e ®X−imf¡l ®œ²a¡l ¢eLV qC−a Q¤¢š²−a E¢õ¢Ma n−aÑl h¡¢q−l A¢a¢lš² AbÑ 

NËqZ L¢l−a f¡¢l−h e¡x 

a−h naÑ b¡−L ®k, k¢c ®L¡e fr flha£Ñ−a ®L¡e Eæaj¡−el pl”¡j¡¢c 

pw−k¡S−el fÐÙ¹¡h L¢lu¡ flØfl pÇja qCu¡ HC j−jÑ pÇf§lL Q¤¢š² pÇf¡ce 

L¢l−m HC ¢hd¡e L¡kÑLl qC−h e¡z 

In the context of the above laws we are of the view that, the 

dispute arising out of the agreement dated 01.04.2010 between the 

claimant-appellant and respondent falls under section 8 read with section 

39 of the Real Estate Development and Management Act, 2010 and such 

agreement does not require registration. So, the provisions of section 

54A of the Transfer of Property Act, 1882, section 21A of the Specific 

Relief Act, 1877 and section 17A of the Registration Act, 1908 are 

irrelevant in the case in hand. Rather, the provisions of the Real Estate 

Development and Management Act, 2010 shall prevail over all the 

provisions so provided in section 54A of the Transfer of Property Act, 

21A of the Specific Relief Act and section 17A of the Registration Act. 

The said issue was settled by our Appellate Division in the case of 

Comprehensive Holdings Limited and another vs. MH Khan Monju 

and others (supra) which is binding on this Court. 

  However, the learned District Judge, Dhaka travelled beyond its 

jurisdiction by allowing the Arbitration Miscellaneous Case on setting 

aside the award dated 09.02.2023 ignoring the above-mentioned decision 

passed by the Appellate Division. 

Next, it is evident from Clause 3(C) of the Deed of Tripartite 

Agreement dated 01.04.2010 that the appellant-BASIC Bank Ltd was 
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not obliged to purchase the extended seven floors of the disputed 

building because it was enshrined in Clause 3(C) of the aforesaid 

agreement that if the first party, builders extended floor space thereon, 

the second party shall get priority to purchase the same in its name on 

prevailing market rate. 

On the contrary, the decision passed in Ayurvedia Pharmacy 

(Dhaka) Ltd. Vs. Meher Banu Bibi and others, reported in 

21BLT(AD)229 has not been found to be applicable in the case in hand 

because the decision is not related to arbitration.  

We find that wi‡qj G‡÷U Dbœqb I e¨e ’̄vcbv ABb, 2010 (Real Estate 

Development and Management Act, 2010) is a special law and section 

36(4) provides that the award declared by the arbitral tribunal is final. 

Section 36(4) of the said act also provides as follows: 

“mvwjm AvBb, 2001 G hvnv wKQyB _vKzK bv †Kb, c¶MY KZ„©K MwVZ 

mvwjmx U«vBey¨bv‡ji †iv‡q`v` c¶MY Ges Zvnv‡`i gva¨‡g ev Aax‡b 

`vex`vi †h †Kvb e¨w³i Dci eva¨Ki nB‡e Ges Dnvi weiy‡× †Kvb 

Bc¡m−a †Kvb c‡¶i AcwË DÌvc‡bi AwaKvi _vwK‡e bv|” 

We further find, the undertaking dated 12.03.2013 executed by the 

respondents is a part of the original agreement. The claim raised by the 

respondents that it was made under coercion and duress has no basis in it 

because the respondents did not go for any legal step against such 

undertaking on account of the alleged coercion. Rather Respondent 

Witness 1 stated in his cross-examination that he did not complain to 

anyone about the undertaking. When the respondents failed to complete 
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the construction work within 30.03.2013 then they executed the 

undertaking on 12.03.2013 expressing that, “We also undertake to 

complete the unfinished works within 30.09.2013” (Vide Page 59 of the 

Paper book, Part II). 

The learned Senior Counsel appearing on behalf of the respondent 

argues that there was no effective participation, consultation and 

deliberation among the arbitrators and the award was not signed by all 

three arbitrators, hence the award “conflicts with the law” as well as 

contrary to the public policy and as such the same will be set aside under 

section 43(1)(b)(iii) of the Arbitration Act. On the other hand, the 

learned senior counsel for the appellant vehemently opposes the 

submission made by the learned Senior Counsel for the respondents. He 

contends that the draft award passed by the majority arbitrators was sent 

and delivered to the dissenting arbitrator which he admitted in his 

dissenting award and there was no lack of deliberation and the ground of 

violation of public policy under section 43(1)(b)(ii) & (iii) of the 

Arbitration Act, 2001 has no basis. Before scrutiny, we have to examine 

whether any deliberation before passing an award was made for which, 

we would like to look at the definition of “deliberation”. 

According to Black’s Law Dictionary (Seventh Edition), 

deliberation means “The act of carefully considering issues and options 

before making a decision or taking some action; especially, the process 

by which a Jury reaches a verdict, as by analyzing, discussing and 

weighing the evidence.”  
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The deliberations of the arbitral tribunal take place in private, 

usually after a hearing or procedural session when the members of the 

arbitral tribunal are all gathered or meet in an in-person meeting. 

Deliberations can also be held by telephone or video conference or by 

correspondence. It is the collaborative process of discussing on 

contentious issues by considering various perspectives in order to form 

opinions and guide judgment. Effective deliberation incorporates 

sustained and appropriate modes of argumentation.  

Arbitration Rule 34(2) of the International Centre for Settlement 

of Investment Disputes (ICSID) provides: 

“The deliberation of the tribunal take place in private 

and can be held by any means that the tribunal considers 

appropriate, including in person, by telephone, video 

conference or correspondence.” 

It is revealed from the order sheets of Arbitral Tribunal that 

initially the tribunal sat physically. But due to COVID Pandemic, they 

decided to continue further proceedings through video conference. It is 

stated in order no. 06 dated 14.11.2020 that “After deliberation amongst 

the learned members of the Arbitral Tribunal, it is decided that the 

application of the claimant be considered in presence of the parties in 

order to decide whether further proceedings of the case can continue via 

video conference.” It is evident from the order sheets that learned 

arbitrators gave both parties equal opportunity to present their cases 

including evidence and arguments. Arbitrators carefully reviewed all 
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evidence and submissions presented by the parties. The order no. 22 

dated 18.12.2021 stated,  

“Hearing of the case closed after the submissions on 

behalf of the respective parties. After due deliberations 

amongst the learned arbitrators, the award would be 

declared in due course with notice to the parties.”  

                                                                          (Emphasized by us) 

The arbitrators concluded the deliberation and issued the award on 

09.02.2023 vide order no. 23 putting their signatures. We find that the 

arbitral tribunal declared the award complying with section 38(2) of the 

Arbitration Act, 2001.  

 It is divulged from paragraph 87 (c) of the dissenting award (vide 

page 394 of the Paper Book Part I) that the draft award passed by the 

majority arbitrators was delivered to the dissenting arbitrator.  Upon 

receipt of the draft award and having deliberation Mr. Justice 

Mohammad Fazlul Karim passed the dissenting award putting his 

signature. Hence, we cannot accept the argument made by the learned 

counsel for the respondent as we find that three arbitrators signed the 

award after due deliberation which is evident from order no. 23 dated 

09.02.2023 (Vide page 49A of the paper book, Part-ΙΙ). The assertion 

made by the learned Counsel for the respondents regarding the violation 

of public policy is unsubstantiated. The award does not contravene any 

fundamental principles of law or public interest and does not violate any 

legal principles or procedural requirements. Hence, the cited decisions 

referred to by Mr. Alam are not applicable in the present case. The 
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award includes detailed reasoning for each decision. It also dealt with all 

claims, counterclaims and defenses raised by the parties, indicating that 

the arbitrators considered the entirety of the case. It followed a clear and 

logical structure, demonstrating the arbitrators’ thoughtful deliberation. 

We find no grounds for setting aside the arbitral tribunal as per section 

43 of the Arbitration Act, 2001. A Court may set aside an award on the 

grounds provided under section 43 of the said Act which is reproduced 

below: 

“43z p¡¢mp£ ®l¡−uc¡c h¡¢a−ml L¡lZpj§q- (1) ®L¡e p¡¢mp£ ®l¡−uc¡c h¡¢am Ll¡ 

k¡C−a f¡−l, k¢c- 

 (L) ®L¡e fr B−hce c¡¢Mm L¢lu¡ HC j−jÑ fÐj¡e EfÙÛ¡fe L−l ®k- 

(A) p¡¢mp£ Q¤¢š²l ®L¡e HL f−rl ®L¡el¦f Arja¡ ¢Rm: 

(B) ®k BC−el Ad£e frNZ p¡¢mp Q¤¢š² L¢lu¡−R ®pC BCe¢V °hd BÚCe e−q; 

(C) B−hceL¡l£ fr−L p¡¢mpL¡l£ ¢e−u¡−N h¡ p¡¢mp£ L¡kÑd¡l¡ pÇf−LÑ kb¡kb ®e¡¢Vn 

fÐc¡e Ll¡ qu e¡C Abh¡ Eš² fr a¡q¡l j¡jm¡ EfÙÛ¡fe L¢l−a AeÉ ®L¡e k¤¢š²pwNa L¡l−Z 

Arj qCu¡¢Rm: 

(D) p¡¢mp£ ®l¡−uc¡c Hje ®L¡e ¢h−l¡d£u ¢hou pÇf¢LÑa k¡q¡ p¡¢m−p ®fÐ¢la ¢ho−ul 

E−ŸnÉ h¡ naÑ h¢qïÑa h¡ Eq¡−a Hje ¢pÜ¡¿¹ l¢qu¡−R k¡q¡ p¡¢m−p ®fÐ¢la ¢ho−ul f¢l¢d 

h¢qïÑax 

a−h naÑ b¡−L ®k, k¢c p¡¢m−p ®fÐ¢la qu e¡C HCl¦f ¢hou−L p¡¢m−p ®fÐ¢la qCu¡−R 

HCl¦f ¢hou qC−a fªbL Ll¡ pñh qu a¡q¡ qC−m p¡¢m−p ®fÐ¢la e¡ qJu¡ ¢ho−ul Efl 

¢pÜ¡¿¹ pÇf¢LÑa Awn h¡¢am Ll¡ k¡C−a f¡−l; 

 (E) p¡¢mp£ VÊ¡Ch¤Ée¡−ml NWe h¡ p¡¢mp£ fÜ¢a frN−Zl Q¤¢š²l p¢qa pwN¢af§ZÑ ¢Rm 

e¡ Abh¡ HCl¦f Q¤¢š²l AhaÑj¡−e HC BC−el ¢hd¡e¡hm£l p¢qa pwN¢af§ZÑ eu; 
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(M) Bc¡ma ¢Lwh¡ −rœja, q¡C−L¡VÑ ¢hi¡N HC j−jÑ p¿ºø qu ®k- 

(A) ¢h−l¡−dl ¢houhÙ¹¤ h¡wm¡−c−n fÐQ¢ma BCe Ae¤p¡−l p¡¢m−pl j¡dÉ−j 

¢eÖf¢š−k¡−NÉ e−q; 

(B) p¡¢mp£ ®l¡−uc¡c cªnÉax h¡wm¡−c−n fÐQ¢ma ®L¡e BC−el f¢lf¿Û£; 

(C) p¡¢mp£ ®l¡−uc¡c h¡wm¡−c−nl See£¢al f¢lf¿Û£; Abh¡ 

(D) p¡¢mp£ ®l¡−uc¡c a’La¡ h¡ c¤e£Ñ¢a à¡l¡ fÐ−l¡¢Qa h¡ fÐi¡h¡¢eÄaz 

                                           ... 
      (emphasized  by us) 

 

We find that the award does not fall within the mischief of the 

above-mentioned section 43 of the Act and as such there remains no 

ground to set aside the award dated 09.02.2023 passed by the majority 

arbitrators.  

Further, from the statement of claim filed by the claimant-

appellant it shows that, the claimant prayed for Taka 111,44,97,767.01 

as compensation for delay in delivery of possession of the purchased 

floors up to 30.06.2019, taka 36,78,42,680.08 as compensation for the 

cost incurred by the claimant by way of reimbursement of rents paid for 

the accommodation of the head office during the period failing to give 

delivery of possession of the purchased floors, taka 7,44,500/- for the 

cost incurred for appointing independent surveyor, taka 7,66,50,550.97 

as damage and loss incurred for failure to earn profit by investing the 

amount incurred as rent for the accommodation of the head office of the 

claimant, taka 3,64,671.84 as damage and loss incurred for failure to 

earn profit by investing the amount for payment of remuneration to 

independent surveyor, taka 27,71,46,663.99 as damages and loss 
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incurred for failure to earn profit by investing the amount kept as 

provisioning as per direction of Bangladesh Bank and interest till 

realisation of compensation. It also appears from the award that the 

arbitral tribunal declared that the claimant is entitled to receive Taka 

36,78,42,680/- only for accommodation of the head office from October, 

2013 to June 2019 as compensation and interest at the rate of two 

percent more than the bank rate from the date of award till the date of 

payment. The tribunal rejected all other claims of the claimant and 

counterclaims prayed by the respondents. We do not find substance in 

the argument made by the learned counsel of the respondent to the effect 

that the Arbitral Tribunal failed to consider the provision of section 29 of 

the Arbitration Act. 

The claimant submitted detailed expenditures and rent receipts    

marked as Exhibit nos. 55 to 123 and upon due examination, the arbitral 

tribunal declared Taka 36,78,42,680/- which the claimant paid for rent 

for the accommodation of the head office of the claimant from October, 

2013 to June 2019 and further amount to be paid for rent till delivery of 

possessions of the floors and spaces in question. We find no illegality in 

awarding such compensation which was paid as rent for the 

accommodation of head office. 

It is evident from Clause 2 of the Deed of Tripartite Agreement 

dated 01.04.2010 that the construction of the building was to be 

completed within 30.03.2013 but the respondent failed to complete the 

construction work within the stipulated time. Hence the respondents are 

obliged and liable to pay compensation as per award. In Clause 2 of the 
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Deed of Tripartite Agreement (vide page 23 of the Paper Book Part II) it 

is clearly stated, “In case of failure, delay, defer, held up or negligence to 

commence the construction works within time specified then the second 

party shall have the liberty to postpone or delay in payment of the 

installment to be due thereon. In that event, Second party reserves the 

right to get compensation @ 8% p.a. on paid amount for such delay.” 

The learned counsel for the respondents argues that the tribunal 

fixed the costs of arbitration at Taka 34,80,000/- which is hefty and 

inflated. In support of his argument, he referred to the case of State of J 

& K and other Vs. Deb Dutt Pandit, reported in (1999)7SCC 339. On 

the other hand, learned counsel for the appellant contends that the 

referred citation is not applicable in the present case. The Arbitral 

Tribunal fixed the cost complying with the provision of section 38 of the 

Arbitration Act, 2001.  

We also find that the tribunal has rightly followed the provision of 

section 38(7) of the Arbitration Act. Section 38(7) of the Arbitration Act 

is thus quoted below:- 

38(7)z frNZ AeÉi¡−h pÇja e¡ qC−m- 

(L) p¡¢m−pl MlQ p¡¢mp£ VÊ¡Ch¤Ée¡m LaÑªL ¢edÑ¡¢la qC−h; Hhw 

(M) p¡¢mp£ VÊ¡Ch¤Ée¡m ®l¡−uc¡−c- 

(A) MlQ f¡C−a A¢dL¡l£ f−rl e¡j; 

(B) MlQ fÐc¡eL¡l£ f−rl e¡j; 

(C) Ml−Ql f¢lj¡e Abh¡ Eš² f¢lj¡e ¢edÑ¡l−Zl fÜ¢a; Hhw 

(D) MlQ fÐc¡e Ll¡l fÜ¢a E−õM L¢l−hz 
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Learned Senior Counsel, Mr. Kamal-Ul-Alam argues that if any 

developer does not take any initiative according to the agreement, then it 

shall be deemed to be an offence of fraud and for such offence, the 

developer shall be punished with imprisonment for a term which may 

extend to 2(two) years under section 27 of the Real Estate Development 

and Management Act, 2010. Section 28 of the above-mentioned Act also 

provides punishment for failure to deliver possession within the specific 

time. So, the claimant could have lodged a criminal case. In reply to that 

the learned Senior Counsel for the appellant, Mr. Khaled submits that the 

aggrieved party can file a civil suit or criminal case under section 36 of 

the Real Estate Act, 2010 to resolve the dispute. We find substance in 

the submission so placed by Mr. Khaled. There is no bar to go to arbitral 

tribunal for settling the disputes. Section 36 of the Real Estate 

Development and Management Act, 2010 is reproduced below for 

convenience: 

36z(1) ¢h−l¡d ¢eØf¢š: ¢l−um H−ØVV fÐLÒf h¡Ù¹h¡u−el ®k ®L¡e fkÑ¡−u fÐLÒf 

pw¢nÔø ®œ²a¡, ®X−imf¡l, Abh¡ i¥¢jl j¡¢m−Ll j−dÉ HC BC−el d¡l¡ 21,22, 23, 24, 25, 

27, 28, 29 Hhw 30 H h¢ZÑa Afl¡−dl SeÉ h¡ a¡q¡−cl j−dÉ pÇf¡¢ca Q¤¢š²l ®L¡e ¢hd¡e 

mwO−el SeÉ ja¢h−l¡−dl pª¢ø qC−m frNZ, fÐb−j ¢e−S−cl j−dÉ B−f¡®o Eq¡ ¢eÖf¢šl ®Qø¡ 

L¢l−hez 

(2) Ef-d¡l¡ (1) Ae¤k¡u£ B−f¡−ol fc−rf NËq−Zl fl k¢c ®L¡e f−rl 

Apq−k¡¢Na¡l SeÉ Eq¡ hÉbÑ qu a−h Afl fr ¢hh¡cj¡e ¢hou¢V ¢eÖf¢šl SeÉ p¡¢mp BCe, 

2001 ®j¡a¡−hL p¡¢mp£ VÊ¡Ch¤Ée¡−m k¡Ju¡l A¢ifÐ¡u hÉš² L¢lu¡ Afl fr−L ®e¡¢Vn fÐc¡e 

L¢l−hez 
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(3) Ef-d¡l¡ (2) Hl Ad£e ®e¡¢Vn fÐ¡fL Eš² ®e¡¢Vn fÐ¡¢çl 30(¢œn) ¢c−el j−dÉ 

®e¡¢Vn ®fÐl−Ll p¢qa ®k±bi¡−h p¡¢mp£ VÊ¡Ch¤Ée¡m NWe L¢l−hez 

(4) p¡¢mp BCe 2001 H k¡q¡ ¢LR¤C b¡L¤L e¡ ®Le, frNZ LaÑªL N¢Wa p¡¢mp£ 

VÊ¡Ch¤Ée¡−ml ®l¡−kc¡c frNZ Hhw a¡q¡−cl j¡dÉ−j h¡ Ad£−e c¡h£c¡l ®k ®L¡e hÉ¢š²l Efl 

h¡dÉLl qC−h Hhw Eq¡l ¢hl¦−Ü ®L¡e Bc¡m−a ®L¡e f−rl Bf¢š E›¡f−el A¢dL¡l b¡¢L−h 

e¡z 

(5) Ef-d¡l¡ (3) ®j¡a¡−hL frNe p¡¢mp£ VÊ¡Ch¤Ée¡m NW−e hÉbÑ qC−m ®k ®L¡e fr 

¢hh¡cj¡e ¢hou¢V ¢hQ¡−ll SeÉ HC BC−el Ad£−e Efk¤Ñš² Bc¡m−a j¡jm¡ c¡−ul L¢l−a 

f¡¢l−hez 

Given the above facts and circumstances, we do not find any iota 

of substance in the impugned judgment and order which is liable to be 

set aside. The learned Senior District Judge, Dhaka erred in law in 

setting aside the arbitral award. The arbitral tribunal acted within its 

jurisdiction and the award is consistent with the prevailing law as well as 

the terms of the tripartite agreement dated 01.04.2010.  

Taking into account of all the materials stated herein above, we 

find merit in the appeal. 

Resultantly, the appeal is allowed, however without any order as 

to costs.  

The judgment and order dated 15.01.2024 passed by the learned 

Senior District Judge, Dhaka in Arbitration Miscellaneous Case No.210 

of 2023 is thus set aside. 

Consequently, the award dated 09.02.2023 passed by majority 

arbitrators is restored and hereby affirmed. 

The appellant is at liberty to execute the said award as per law. 
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Let a copy of this judgment and order along with the lower 

courts record be communicated to the Court concerned forthwith.  

 

Md. Mozibur Rahman Miah, J.     

   I agree. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Md. Ariful Islam Khan 

Bench Officer 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


