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Abdur Rahman, J:

This Rule Nisi, at the instance of the petitioner, was issued
on an application under Article 102 of the Constitution of the
People’s Republic of Bangladesh, challenging the vires of the
provision of the Clause No.18.4 of the (T = F1 A
(&) ] GRIE JONA 8 V4.8 NOAEI-20%, imposing
condition to pay the arrear government portion of salary of the
teachers and employees of the Non-government Madrasha not to
from the Government Fund (Annexure-N) should not be declared
to have been passed without lawful authority and is of no legal
effect, and also seeking, why a direction should not be given
upon the respondents to pay the arrear government portion of the
salary of the petitioner from November, 1993 to May, 2014
including festival bonus and other financial benefits after proper
assessment without making any delay and/or such other or further

order or orders passed as to this Court may seem fit and proper.

The gravamen of facts leading to issuance of this Rule Nisi
are that: the petitioner in response to the advertisement published
in Daily Dabanal on 14.08.1988 by the concerned authority,
applied for the post of Junior Assistant Teacher, and the duly

constituted selection committee recommended the petitioner to be



appointed for the said post by resolution dated 18.08.1988 and
issued an appointment letter to him and consequently, he joined
in the said Madrasha on 20.08.1988, and since then he has been
discharging his duties honestly, sincerely and with satisfaction of

the authority concerned.

Subsequently, the petitioner was enlisted in the Monthly
Pay Order (MPO) with Index No. 379457 in December 1989 and
continued to receive the government portion of his salary and
other benefits regularly until October 1993.
In 1993, a survey of non-government educational institutions
determined that the approved staffing pattern for the concerned
Madrasha comprised 13 teachers, whereas 14 teachers were
found to be employed, resulting in one excess post.
Consequently, by letter dated 27.11.1993, the Assistant Director
(Special Education), Directorate of Secondary and Higher
Education, Dhaka, suspended the salaries of all teachers on the

grounds of excess staffing and alleged irregular payment.

Thereafter, the Managing Committee of the concerned
Madrasha unlawfully pressured and threatened the petitioner to
resign; however, he refused to comply. Consequently, the

Committee arbitrarily withheld his salary, and while the



government portion of the salaries of other teachers and staff was
released from November 1993, the petitioner was unjustly

excluded.

Being aggrieved by such illegal activities of the Managing
Committee of the said Madrasha, on 07.05.1994, the petitioner
filed an application before the respondent No.3 requesting him to
take necessary steps against the illegal activities of the Managing
Committee of the said Madrasha, but the said respondent

remained silent without considering the claim of the petitioner.

Thereafter, on 29.05.1994, the petitioner, unsuccessfully,
filed an application before the Director, BANBEIS, BANBEIS
BHAVAN, Palashi-Nilkhet, Dhaka, requesting him to justify the
additional teacher in the staffing pattern and to release the salary

in favour of the petitioner as a legal teacher.

Thereafter, finding no other alternative, the petitioner was
compelled to file a Title Suit No. 28 of 2004 (Other) before the
Assistant Judge Court, Mithapukur, Rangpur, and upon perusal of
the documents on record, the Senior Assistant Judge,
Mithapukur, Rangpur, was pleased to dismiss the suit vide
judgment and decree dated 31.03.2011 (decree signed on

05.04.2011).



Being aggrieved by the said judgment and decree dated
31.03.2011, the petitioner filed an appeal before the District
Judge, Rangpur being Other Appeal No.124 of 2011 and upon
perusal of the documents on record, the District Judge, Rangpur
was pleased to allow the appeal and set aside the judgment and
decree dated 31.03.2011 in Title Suit No. 28 of 2004 (Other) vide
judgment and decree dated 04.04.2013 (decree signed on

09.04.2013).

Thereafter, the petitioner, by applications dated 11.09.2016
and 20.03.2019, respectively, approached respondent Nos. 3 and
1 seeking payment of the government portion of his salary for the
period from November 1993 to May 2014; however, both
respondents failed to take any action and remained silent without
considering his claim. Hence, the petitioner, finding no equal

efficacious remedy, invoked this jurisdiction.

On the other hand, learned Counsel Mr. A.M. Masum, with
Mr. Md. Nahiyan Ibn Subhan, on behalf of respondent No.4,
made an appearance, and contested the Rule, filing a

Wokalatnama without any affidavit-in-opposition.

Mr. Md. Humayun Kabir, the learned Counsel appearing on

behalf of the petitioner has submitted that the impugned



provision of the Clause No.18.4 of the "(@IIFIA FrFl ARSI
(NTETSA)- I3 NI FIOTCAT 8 INH8 NfONET-2050" is inconsistent
with the provisions of Articles 27,29 & 31 of the Constitution of
the People's Republic of Bangladesh and as such the impugned
Clause No.18.4 is liable to be declared as wultra vires to the

Constitution.

Learned Counsel has further submitted that the impugned
provision of Clause No.18.4 of the "(ITIHIA FEF ASH (&)
IR G FIACAT 8 N8 TONEr-205b" has been set up by the
Technical and Madrasha Education Division, Ministry of
Education, (respondent No.1) without any basis or reason, which
is illegal, arbitrary, and without jurisdiction, hence, the impugned
provision of the Clause No.18.4 is liable to be declared as ultra

vires.

Learned Counsel has further submitted that the petitioner
was the junior teacher (I.A.) of the said Madrasha and the name
of the petitioner was enlisted in the MPO as junior teacher (I.A),
but the respondent treated the petitioner as a science teacher,
which is not sustainable in the eyes of law. In exercise of the
powers conferred by section 38 of the Madrasha Education

Ordinance, 1978 (Ord. No. IX of 1978) and in supersession of all



existing orders or regulations or any other instruments made in
this behalf, the Bangladesh Madrasha Education Board, Dhaka,
with the previous approval of the Government, is pleased to make
the regulations, namely, "The Affilaited Non-Government
Madrasha Teachers Terms and Conditions of Service
Regulations, 1979" and such regulation was published in the
Bangladesh Gazette, Part-VI dated 3 January, "1980 and the said
regulation has not yet been amended or repealed, but by issuing
Guideline, 2018 the respondents nullified the said regulation and
deprived the petitioner to get the arrear government portion of
salary of the petitioner and as such the impugned provision of the
Clause No. 18.4 of the "(@IIFIA w1 ASHN (NTHTS)-GF THIA
FIOCAT & INHS NONEA-205b" is liable to be declared as ultra

vires to the existing law.

Learned Counsel has earnestly submitted that when a law
regarding specific purpose specifying procedures have been
enacted the respondents have no authority to make or issue any
circular overruling the provision of the specific law and as such
the impugned provision of the Clause No.18.4 of the "(IIIFIAI

RHT AfSHN (NTET)- 9T T JIOCA 8 N8 NONET-2050" is

liable to be declared as ultra vires.



Learned Counsel has additionally submitted that the
respondents with a mala fide intention refused to pay the arrear of
government portion of salary of the petitioner by issuing
Guideline, 2018, resulting the said Guideline, so far as it relates
to the provision of imposition of condition not to pay the arrear
government portion of salary of the teachers and employees of
the Non-Government Madrasha is illegal, malafide, arbitrarily
and discriminatory and as such the impugned provision of the
Clause No.18.4 of the "(@EIFIN e ARSI (NHH)-IF GNIA
FIOMCAT & ANfHS NOAEA-205b" is liable to be declared as ultra

vires.

Learned Counsel has further submitted that under the
provision of the Clause No.18.4 of the "(@IFIA FrFl ARSI
(NTETT)- A G BTN & INHS FONE-205", the petitioner is
not getting the arrear government portion of his salary which is
discriminatory and violation of Article 27 & 29 of the
Constitution of the People's Republic of Bangladesh and the
petitioner standing on a similar footing cannot deprived of the
arrear government portion of salary which will be discriminatory
and will offend the rights guaranteed under Article-27 & 29 of
the Constitution of the People's Republic of Bangladesh and as

such the respondents are required to be directed to pay the



government portion of the salary of the petitioner from
November, 1993 to May, 2014 including festival bonus and other

financial benefit without making any delay.

Learned Counsel has finally submitted that it is settled
principle of law that the salary is no more a bounty of state
resulting the petitioner is entitled to his back salary and other
benefits and as such the respondents are required to be directed to
pay the government portion of the salary of the petitioner from
November, 1993 to May, 2014 including festival bonus and other
financial benefit without making any delay. More so, giving
benefits to some and denying the same to others on the same
footing 1s not only illegal, but also offends fundamental rights of
the petitioner guaranteed under Articles 28 and 29 of the
Constitution. He also provided some decisions referring to 16

BLC (HCD) 601 and 66 DLR (HCD) 575.

On the other hand, the learned Counsel for the respondent
No.4 submitted that the learned Senior Assistant Judge in Civil
Suit No. 28 of 2004 rightly dismissed the suit and the learned
Appellate Court without considering the legal proposition as to

the principle from the "(IIIFIA P ARG (WET)-IF GAIA
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FIOCAT & N8 NONE-205%", reverse the said judgment which

cannot be sustainable in the eye of law.

He further submitted that it is an admitted position that the
petitioner’s government portion of salary was discontinued by the
Managing Committee of the concerned Madrasa. Following the
judgment and decree passed by the learned District Judge,
Rangpur, in Other Appeal No. 124 of 2011, the Managing
Committee neither reinstated the petitioner in service nor
disbursed the arrears of the government portion of his salary. In
such circumstances, the petitioner is not entitled to claim arrears
for the period from November 1993 to May 2014, and this

respondent bears no responsibility regarding his reinstatement.

The learned Counsel further contended that the petitioner’s
appointment was made beyond the approved staffing pattern of
the Madrasha, and accordingly, suspension of his MPO was
lawful and justified. Therefore, the instant Rule is liable to be

discharged with costs.

Considering the above facts and circumstances, as well as
submissions made by both parties, we need to take a look at the
provisions of Clause 18.4 of the (IAIFI T ARSI (NT&T)-A7

TN JIOCHT S NS NMfONE-20%Y, which runs as under:
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.8 AGHNT Frre-IALIA 8 TIZNN_ BGT NP

Wors T [RAYR FIRCT I OIHE N S NN JIACET (Fo-

SOIMA AIPMT W™ BTN TG N (A AIIOS P
RS O G0.f.8 Yo (A(H SISV F1 I | e HE Ao

IR SN AH-ANY =7 SN, (underline supplied by us to

emphasize the meaning)

The aforesaid provisions unequivocally contemplate that
where, owing to any internal discord between the
teachers/employees of an institution and 1its Managing
Committee, or as a consequence of litigation arising inter se, the
government portion of salary and allowances remains undrawn,
such amount shall not thereafter be recoverable as arrears from

the MPO (Monthly Pay Order) fund.

In the present case, however, the pivotal question that falls
for determination is whether the factual matrix discloses any
circumstance attributable to “internal disputes between the
teachers/employees and the Managing Committee, or litigation
arising therefrom,” as a consequence of which the petitioner’s

MPO was withheld by the respondents.

On a careful scrutiny of the materials on record, it

transpires from Annexure-C that the MPO was, in fact,
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suspended on the ground of excess staffing, as explicitly recorded
therein- “T& &fSHITT S T FET 58 T (*F WCR | @31 *IAr 1% 17,
This clearly indicates that the suspension was occasioned by
administrative considerations relating to surplus teachers, and not
by any internal dispute or litigation between the #F3-FXo1at and

the Managing Committee.

Furthermore, Annexure-A to the writ petition demonstrates
that the petitioner was duly appointed on 20.08.1988 as a Junior
Teacher (I.A.), having no responsibility whatsoever in relation to
the Science section of the concerned Madrasa. There is, therefore,
no nexus between the alleged ground for suspension of MPO and

any act or omission attributable to the petitioner.

In such circumstances, it is manifest that the embargo
contemplated under Clause 18.4 of the (IIFIN FrFl AfSB=
(AT~ TN FIOCAT 8 N8 NON-205b is not attracted in
the instant case. Consequently, the said provision does not
operate as a bar to the petitioner’s entitlement to realize the
government portion of salary and allowances as arrears from the

MPO fund.

On perusal of the annexed documents to this writ petition,

it 1s found that, on 07.05.1994, the petitioner filed an application
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(Annexure-D) before the respondent No.3 requesting him to take
necessary steps against the illegal activities of the Managing
Committee of the said Madrasha, and on 29.05.1994, the
petitioner, unsuccessfully, filed an application (Annexure-E)
before the Director, BANBEIS, BANBEIS BHAVAN, Palashi-
Nilkhet, Dhaka, requesting him to justify the additional teacher in
the staffing pattern, and finding no other alternative, the
petitioner was compelled to file a Title Suit No. 28 of 2004
(Other) before the Assistant Judge Cour, Mithapukur, Rangpur,
and upon perusal of the documents on record, the Senior
Assistant Judge, was pleased to dismiss the suit vide judgment
and decree dated 31.03.2011 (Annexure-I), and then being
aggrieved by the said judgment and decree dated 31.03.2011, the
petitioner filed an appeal before the District Judge, Rangpur
being Other Appeal No.124 of 2011 and upon perusal of the
documents on record, the District Judge, Rangpur was pleased to
allow the appeal and set aside the judgment and decree dated
31.03.2011 1in Title Suit No. 28 of 2004 (Other) vide judgment

and decree dated 04.04.2013 (Annexure-J).

On sifting the contents of Annexure I and J, it is presumed
that the Secretary of the Ministry of Education, Secondary and

Higher Secondary Education Directorate, Dhaka and Chairman,
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Madrasa Shikkha Board, Dhaka have been made party to the
Civil Suit No. 28 of 2004, and after due contest the suit was
dismissed and then in Appeal No. 124 of 2011, after hearing on
contest the learned District Judge allowed the appeal specifically
mentioned that, “(I(ZQ J<HE HST FHNF IR NAAFIAP OI=F
BIBARIGR A (FTH WZANS FIHFN 1 A5G = FEAN W12 <R
BB IRV BIAY P (I NG BT IA-STNAFANE NI
PEN W2 JVORER TRFE WEAPT F6F FOF IR AP
BIFAGI® BT Natural justice I AT Iferar wrwrg [y (=g IR-
WNAFINE NEAR #FF R[] SPAPO  [RE[EA 11y
FIA BIFAPTS FA T W2 (12 FRAEA IA-HAARIS ©F V&I
Prp R BrpaIRe AR NN Wi S1ans Soate 23R It
IR GES EIS G B R E R SR c A N CERC I o CR e C by DRI Bk
IR WEN 8 oS wd IRy [y [orf ({79 -

SAABINIE WAYPCeT ARTE =W, and after getting the judgment and
decree, the petitioner approached to the President of Managing
Committee through application dated 14.08.2013 (Annexure-K),
and then to the Director General, Directorate of Secondary and
Higher Secondary Education, Shikkha Bhaban, Dhaka through
application dated 11.05.2016 (Annexure-L) requesting him to pay
government portion of salary from November 1993 to May
2014, and the petitioner also filed similar application on

20.03.2019 (Annexure-M) before the Secretary, Technical and
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Madrasha Education Division, Ministry of Education, the
Government of the People’s Republic of Bangladesh, Dhaka, but
all the pertinent authorities remained silent without taking proper

steps in that regard.

On perusal of the impugned letter Annexure-C it is evident
that “T& fSHITT S ST T 38 T ¥ =7 | [eal =12t 12 1”7,

where there i1s no mention of any name of any teacher of the said
Madrasha. Annexure-A confirmed that the authority issue an
appointment letter in favour of the petitioner mentioning that
“TIANP Sb.b. b2 ORI STEFISDIF ([0GH SIS SO W@
ST IS (O 9@ TGP G Fahd (1R, ) N s
20k bt B UL R20O ST, (0N (e (NI9T B 2R, and
the learned Judge of the Appellate Court observed and ordered

that “IM-SAFRET TIFF RS TGAHAF 799 gie" @ =0
Q@rmE SR FrEeel w9 wW [JamE dfe qgreyes o
(Mandatory Injunction) @¥ f& =", and the defendant-

respondents did not invoke any higher forum against the said
judgment and decree; consequently, it established the position of
the petitioner that he was the teacher No.9 and he was not the 14™

number teacher, 1.e. out of staff pattern of the said Madrasa, and
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the same indicates that the decision as to exclusion and stopping

MPO of the petitioner was arbitrary and mala fide one.

However, the learned Counsel for the petitioner referred to

the decision cited in the case Abu Zafor Vs. Bangladesh and

others [16 BLC (2011) 601], where a Division Bench of the High

Court Division of the Supreme Court of Bangladesh, held that -

“As the competent Court has declared that the petitioner is
still in service after setting aside the order of dismissal, and
hence the petitioner is also entitled to get the arrears of
salaries and other benefits. The respondents are directed to
pay the arrear salaries and other benefits to the petitioner
from May 1998 to June 2008 within three months from the

date of receipt of this judgment...(8 & 10).”

Therefore, it apparently ensured that this petitioner was not
a teacher out of the staff pattern of the said Madrasa, and there
were no internal disputes between the petitioner and his Madrasa.
Now the question to resolve whether the matter falls under the
provisions of Rule 18.4 of the said Nitimala, in this regard, we
may have notice upon an unreported decision of the High Court
Division, which was held in Writ Petition No. 9364 of 2021, their

Lordship held that,
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“Having read and examined the language of the Regulation

No. 18.6 of the "(XEIHIA FFFI AFSHTNT (FeT 8 FAG) TN
FIOCAT 8 qN,fH,8 FfoNET-205b", we are of the opinion that,
the words "J¥&5® NN NTATY o1fF® =" will apply to
the finding of not guilty, by a court in a criminal
proceeding as well to the finding of not guilty' recorded by
a court as regards the allegations made in a departmental
proceeding. Besides, a departmental proceeding drawn
against the petitioner on the allegation of misconduct does
not amount to a conflict between the Managing Committee

and Teachers or employees.”

Thus, the case in our hand, manifested that there was no
allegation or even a departmental proceeding against the
petitioner except an administrative decision. Accordingly, the
provision of Clause 18.4 of the said Nitimala do not attract the

right and entitlement of the petitioner.

However, the learned Counsel for the respondent No.4 was
constrained to submit that the Managing Committee neither
reinstated the petitioner in service nor disbursed the arrears of the
government portion of his salary as per the judgment and decree

passed by the learned District Judge, Rangpur, consequently, the
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petitioner is not entitled to claim arrears for the period from
November 1993 to May 2014. In this connection, we observed

that in the case of Quari Abdul Haleem Vs. Government of the

People’s Republic of Bangladesh and others, reported in 50 DLR

472, held that-

“It is the settled principle of law that the salary is no more
a bounty of the State. The petitioner is entitled to his back

salary and other benefits.”

Additionally, we can examine the provisions of Clauses

18.5 and 18.6 of the RATFIA FFI ATSHTNT (FA & FEAG) GAIA

PITAT & I8 NfSNE-205, which runs as under:

“Yp.¢ VfST® AN N Ao A Mo NemET

ST IR S NG *FT {0191, FEFT Tga1ets IChAT (qon

SIOIMA TR WLH AW [[ICY F[IIGA FACO A[E |

oy qNfHE Zf5Te, MO IR VT Blefd (e RN @
NTATAT AT fI@19Y, %51 TN LN Ao *(J:”

From a clear view of the above provisions of the Nitimala,
it 1s understandable that the authority does not completely
preclude the door to claim back salary and benefits; the foremost
condition is to have the direction of the competent Court. The

case in our hand has the Court’s direction to clear the conflicting
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situation the petitioner was in, within the staff pattern of the said

Madrasa.

Considering the above facts and circumstances, as well as
the proposition of law, we are of the view that any guideline or
circular cannot and should not have the prerogative of curtailing
any benefit of previous sanctioned law, but rather increase those
benefits and interests ensured the summum bonum of the due
process of law. The case of the petitioner is not conflicting with
the provisions of Clause 18.4 of the (IAIFIS! FRFI ARG (WHT)-
J7 GARE FIOMA 8 AN NONET-205y. Consequently, the 1

portion of the Rule containing “as to why the provision of the

Clause No0.18.4 of the (RATIIR *FFI AN (NATSN) A7 G
FICAT 8 J.f41.8 MOWE-205t, imposing condition pay the arrear
government portion of salary of the teachers and employees of
the Non-government Madrasha not to from the Government Fund
(Annexure-N) should not be declared to have been passed
without lawful authority and is of no legal effect”, does not stand
or require to make any declaration so far as it relates to the
instant writ petition. But the 2" portion of the Rule relating to,
“why a direction should not be given upon the respondents to pay
the arrear government portion of the salary of the petitioner from

November, 1993 to May, 2014 including festival bonus and other
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financial benefits after proper assessment without making any
delay”, stands on the good footing of settled facts and law. More
importantly, provisions of the Clause No.18.4 of the (IFIE
RrRT ATOBT (TTTTT) 7 G FIOCAT 8 qN.fH.8 NON=T-205, does
not operate as a bar to the petitioner’s entitlement to realize the
government portion of salary and allowances as arrears from the

MPO fund ifso facto.

Considering all aspects of the instant petition, and legal
propositions, we are constrained to hold that the Rule has
substance in the 2™ part as per the aforesaid observations and

deliberations.

As a result, the Rule is made absolute in part without any

order as to costs.

The respondents are hereby directed to disburse to the petitioner
the arrears of the government portion of salary for the period
commencing from November 1993 to May 2014, inclusive of
festival bonuses and all other admissible financial benefits, upon
due verification and assessment, within a period of 60 (sixty)

days from the date of receipt of this judgment.

In default of compliance within the stipulated period, the

authorities concerned shall render themselves liable for
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dereliction of duty, mala fide conduct, and proceedings for

contempt of Court.

Communicate this judgment and order straightaway.

( Abdur Rahman, J)

K.M. Hafizul Alam, J:

agree.

( K.M. Hafizul Alam, J)



