
IN THE SUPREME COURT OF BANGLADESH 

            HIGH COURT DIVISION 

  (CIVIL REVISIONAL JURISDICTION) 
 

      

CIVIL REVISION NO.  797 OF 2024 
 

In the matter of: 

An application under Section 115(1) of the Code of Civil 

Procedure. 

  AND 

In the matter of:  

Syeda Sarwat Hossan        

     .... Petitioner 

  -Versus- 

Ataur Rahman     

     ....Opposite-party 

Mr. Md. Lutfor Rahman , Advocate  

                      ... For the petitioner 

Mr. Md. Rafiqul Islam Faruque with 

Mr.Md. Ziaur Rashid Tipu, Advocates  

                                                     ....For the opposite party 

  
 

Heard and Judgment on 10.07.2024 

 

Present: 

Mr. Justice Md. Mozibur Rahman Miah 

And 

Mr. Justice Md. Bashir Ullah 
 

Md. Mozibur Rahman Miah, J: 

At the instance of the plaintiff in Title Suit No. 390 of 2016 and that 

of the opposite party in Miscellaneous Case No. 09 of 2023 (Filed under  

Order 9  Rule 13 of the Code of Civil Procedure), this rule was issued 

calling upon the opposite-party to show cause as to why the judgment and 

order dated 24.09.2023 passed by the learned Joint District Judge, 1
st
 Court, 
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Dhaka in Miscellaneous Case No. 09 of 2023 allowing the same and setting 

aside the judgment and decree dated 16.03.2022 (decree signed on 

22.03.2022) passed by the learned Joint District Judge, 1
st
 Court, Dhaka in 

Title Suit No. 390 of 2016 decreeing the suit ex parte should not be  set 

aside and/or such other or further order or orders be passed as to this court 

may seem fit and proper. 

At the time of issuance of the rule, this court also stayed the 

operation of the impugned judgment and order till disposal of the rule.  

The short facts leading to issuance of the instant rule are: 

The present petitioner as plaintiff filed the aforesaid title suit seeking 

following reliefs:  

(L) BlS£l jjÑ ja h¡¢ce£L e¡¢mn£ pÇf¢ša ¢elwL¥n 

(absolute) j¡¢mL üšÆ¡¢dL¡¢le£ ®O¡oe¡L¥j HL ¢X¢œ² fËQ¡l L¢la; 

(M) ¢p¢V S¢lf M¢au¡e ew-3451 i¥m jjÑ ®O¡oe¡j§mL ¢Xœ²£ 

¢ca; 

(N) e¡¢mn£ pÇf¢š pÇfLÑ h¡¢ce£l üfr Hhw ¢hh¡c£l ¢hl¦Ü 

M¡pcMm f¤el¦Ü¡ll HL ¢Xœ²£ fËQ¡l L¢la; 

(O) phÑfËL¡l h¡d¡¢hOÀ Afp¡lZœ²j Bc¡ma j¡dÉj e¡¢mn£ 

pÇf¢šl MÉpcMm h¡¢ce£ hl¡hl EÜ¡l L¢lu¡ ¢ca; 

(P) ju Bc¡ma hÉu h¡¢ce£l pfr Hhw ¢hh¡c£l ¢hl¦Ü ¢X¢œ² 

¢ca; 

(Q) BCe, eÉ¡ue£¢a Hhw eÉ¡u ¢hQ¡l h¡¢ce£ Bl ®k pLm 

fË¢aL¡l¡¢c f¡Ch¡l qLc¡l h¢mu¡ ¢hh¢Qa qe ®pC pLm fË¢aL¡l¡¢cJ 

h¡¢ce£ hl¡hl jÇS¤l L¢la; ýS¤ll j¢SÑ qu z  

After serving summons upon the sole defendant since he did not 

appear, the learned judge of the trial court then took up the matter for 
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hearing and vide judgment dated 16.03.2022 decreed the suit ex parte. 

After  that, the sole defendant filed a Miscellaneous Case under Order 9 

Rule 13  of the Code of Civil Procedure on 17.04.2023 for setting aside the 

said ex parte decree stating inter alia that, he came to learn about the said 

ex parte decree only on 08.04.2023 when his representative namely, Md. 

Tajul Islam Bepary went to the Assistant Commissioner, revenue for 

mutating his name in the khatian and after obtaining the certified copy of 

the said judgment, he filed the Miscellaneous Case on 17.04.2023, Against 

the Miscellaneous case, the plaintiff also filed written objection on 

15.06.2023 denying all the material averment so made in the petition filed 

under Order 9 Rule 13 of the Code of Civil Procedure stating inter alia that, 

the summons upon the sole defendant no. 1  had duly been served in both 

his permanent and present address having no scope to allege that summons 

had not been served upon the said defendant and the date of knowledge 

asserted in the application filed under Order 9 Rule 13 is incorrect and 

therefore the Miscellaneous Case is liable to be dismissed.  

In support of their respective assertion, the defendant-petitioner and 

the plaintiff-opposite party adduced single witness. The learned judge upon 

considering the materials and evidence on record then vide impugned 

judgment and order dated 24.09.2023 allowed the Miscellaneous Case 

holding that, for ends of justice the suit should be disposed of on merit and 

on contest stating  that “Hja¡hØq¡u, p¡¢hÑL ¢hhQe¡u J eÉ¡u ¢hQ¡ll ü¡bÑ Hhw 

frNZl jdÉ j§m ®j¡LŸj¡l ¢hl¡d£u ¢hou â¦a ¢eÖf¢šl ü¡bÑ clM¡Øa L¡l£frl clM¡Øa 

jÇS¤ll ¢pÜ¡¿¹ Nªq£a qm¡ z” 

It is at that stage, the plaintiff as petitioner came before this court and 

obtained the instant rule and order of stay as stated herein above.  
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Mr. Md. Lutfor Rahman, the learned counsel appearing for the 

petitioner upon taking us to the impugned judgment and order at the very 

outset submits that, the learned judge committed an error of law in not 

considering the evidence and materials on record while passing the 

impugned order and thus the same cannot be sustained in law. The learned 

counsel by referring to the provision of Order 5 Rule 17 and 19 of the Code 

of Civil Procedure further submits that, since the defendant refused to 

receive the summons when it was tendered by the process server then  the 

process server had no other option but to server the summon by hanging it 

on the front door of the house of the defendant and that very service is 

regarded a good service under those very provisions of law  and since the 

process server made a declaration to that effect so that declaration will be 

considered as evidence in support of serving summons upon the defendant 

and therefore the learned judge of the trial court has rightly passed the 

judgment and decree ex parte having no scope to interfere with the same.  

The learned counsel further submits that, since the suit was decreed 

on 16.03.2022 and it has been alleged by the defendant that, he came to 

learn   about the said decree on 08.04.2023 so heavy burden lies upon the 

said defendant to prove the date of said knowledge by adducing and 

producing evidence but since the defendant has failed to produce any 

evidence so the Miscellaneous case was absolutely barred by limitation but 

that very point has not been taken into consideration while allowing the 

Miscellaneous Case filed under Order 9 Rule 13 of the Code of Civil 

Procedure. However, in support of his two legal submissions, the learned 

counsel has placed his reliance in the decision so reported in 36 DLR AD 

248 as well as BCR 2006 AD 2009.  
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On the contrary,   Md. Rafiqul Islam Faruque, the learned counsel 

appearing for the defendant-opposite party very robustly opposes the 

contention so taken by the learned counsel for the petitioner  and by 

referring the provision of Order 5 Rule 19A of the Code of Civil Procedure 

submits that, there mentioned no name of the process server in the “service 

return” and in absence of any particular of the process server and of any 

declaration in accordance with the form so provided in form no. 11 in the 

appendix of the Code of Civil Procedure so, there has been no scope to 

consider service of summons upon the defendant and though the learned 

judge of the trial court  allowed the Miscellaneous Case but he did not 

discuss or observe anything to that effect yet the impugned judgment and 

order is liable to be sustained.  

The learned counsel further contends that, since it is the assertion of 

the plaintiff-petitioner that, the summons has rightly been served upon the 

defendant so onus lies upon the plaintiff to adduce the process server to 

assert the service of summons but since the plaintiff failed to adduce that 

vital  witnesses which alternatively proves that, the summons has not been 

served  upon the defendant as per provision of Order 5 Rule 7 of the Code 

of Civil Procedure. On those two legal counts the learned counsel finally 

prays for discharging the rule and vacating the order of stay.  

 We have considered the submission so advanced by the learned 

counsel for the parties and perused the revisional application and the 

decisions so cited at the bar.  

There has been no gainsaying the facts that in support of the case and 

the counter-case stemmed from the application filed under Order 9 Rule 13 

of the Code of Civil Procedure, both the defendant opposite party as well as 
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the plaintiff-petitioner adduced a single witness. It is the case of the 

defendant-opposite party that he had no knowledge about the judgment and 

decree passed ex parte on 16.03.2023 and  it is only on 08.04.2023  he 

came to know about the said judgment and decree when he sent his 

representative to mutate his name in the khatian and soon enough he 

applied for the certified copy and within two days of the date of knowledge 

that is, on 10.04.2023 and within 03 days of obtaining the certified copy of 

the impugned judgment he filed the Miscellaneous case and thus the said 

Miscellaneous case was filed within the very statutory period of limitation 

that is well within 30 days of his date of knowledge as per Article 164  of 

the Limitation Act and therefore the learned judge of the trial court has 

very rightly allowed the Miscellaneous case having no reason to interfere 

with the same. However, on going through the judgment under challenge 

we find that, not a single sentence has been written by the learned judge 

with regard to the evidence adduced either by the plaintiff-petitioner or by 

the   defendant-opposite party. Though it is the pertinent question so raised 

by the defendant-opposite party that they have got no knowledge about  

filing of the suit let alone service of summons upon him so certainly onus 

lies upon the plaintiff-petitioner to disprove that very assertion at least by 

adducing the process server in the Miscellaneous case. On the contrary, 

though it is the assertion of the defendant-opposite party that, he came to 

learn about the said ex parte decree only on 08.04.2023 through one Md. 

Tajul Islam but curiously enough, he has not been adduced before the court 

by the defendant-opposite party to prove the said assertion about the date of 

knowledge rather adduced a witness named, Md. Shakil Ahmed-claimed to 

be an attorney of the defendant even though that Md. Shakil Ahmed had no 
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information about the date of knowledge other than Md. Tajul Islam. Since 

both the parties to the case adduced single witness for proving their 

respective cases and the learned judge of the trial court  has not touched 

upon any evidence vis-a-vis assertion so made by the plaintiff-petitioner 

and defendant-opposite party with regard to the service of summons in the 

entire judgment impugned so we are of the view that, the said judgment 

cannot be sustained in law, because the same has been passed in a very 

slipshod manner going beyond the principle followed in disposing of a 

Miscellaneous case. In the above backdrop, we view that, justice would be 

best served, if the Miscellaneous case is sent back to the learned judge of 

the trial court to dispose of the same afresh by discussing evidence so 

adduced by the parties concerned to the Miscellaneous case and then pass 

the judgment    

Accordingly, the rule is disposed-of.  

The learned judge of the trial court is hereby directed to dispose of 

the Miscellaneous case No. 09 of 2023 in accordance with law and in the 

light of above discussion and observation.  

The order of stay grated at the time of issuance of the rule is thus 

recalled and vacated.   

However, the learned judge of the trial court is hereby directed to 

dispose of the Miscellaneous case within a period of 02(two) months from 

the date of receipt of the copy of this order and till that date the further 

proceeding of Title Suit No. 390 of 2016 will be  stayed.  
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Let a copy of this order be communicated to the court concerned 

forthwith.  

 

 

Md. Bashir Ullah, J: 

           I agree. 

 

Kawsar /A.B.O 


