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Abdur Rahman, J.

This Rule was issued at the instance of the informant
petitioner, calling upon the opposite parties in the

following terms:
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The prosecution case, in short, is that on 22.01.2017
at about 20.35 hours the informant-petitioner as an
informant lodged First Information (FI) with Dumki
Police Station, Patuakhali against 9 accused persons along
with 2/3 unknown accused persons which has been
recorded as Dumki Police Station case No. 05 dated
22.01.2017, under Sections 143, 341, 323, 325, 326, 307and
506 of the Penal Code, 1860 stating the facts, zufer-alia that
both the parties are the inhabitants of the same village, and
there election dispute was occurred between both the
parties regarding UP election and the father of the
informant namely Mojibur Bhuiyan (Victim) earlier lodged
3 cases against the accused persons which are pending
before the learned Court concerned. Due to the previous
enmity and grudge, the accused persons threatened the
informant party to kill them. At one stage, on 20.01.2017
at about 05.00 hours, the accused persons made an

unlawful assembly armed with country-made deadly



weapons and attacked the informant party and injured
them grievously. Upon hearing hue and cry, the neighbors
came forward to the place of occurrence, and the accused
persons left the place of occurrence by threatening the
informant party. Thereafter, the injured victims were taken
to General Hospital, Patuakhali, for treatment. Upon
considering the critical condition of the father of the
informant, including her cousin, they were referred to
Sheer-E-Bangla Medical College Hospital, Barishal, for
better treatment. On 23.1.2017 at about 04.00 hours, the
father of the informant, namely Mojibur Bhuiyan,
succumbed to death under treatment. Being informed, the
police made an inquest report regarding the dead body of
the deceased and sent the dead body to the Morgue of
Sher-E-Bangla Medical College Hospital, Barishal, for a
postmortem report on 23.1.2017, and the investigating
officer added section 304 of the Penal Code, 1860 with the

FIR, hence the case.



To add the facts, on 1.2.2017, one injured victim,
Md. Rubel Bhuiyan, being the complainant, filed a C.R.
Case No. 102 of 2017 before the learned Senior Judicial
Magistrate, Cognizance Court No.1, Patuakhali against 3
accused persons along with some other unknown persons
alleging offence punishable under Sections 143, 341, 302,
325, 326, 307, 323, 500, 114 and 149 of the Penal Code,
1860.

Thereafter, the case was investigated by the police
and found prima-face case, and during the investigation,
one accused made a confessional statement under Section
164 of the Code of Criminal Procedure, 1898 (later on be
termed as Cr.P.C), and he disclosed the name of one Md.
Jashim Fakir, who was not an FIR-named accused. After
completing the investigation, the investigating officer
submitted a charge sheet, bearing No. 67 dated 24.12.2017,
against 9 accused persons along with a prayer for

discharging the accused opposite party No.2, against which



the informant petitioner filed a Naraji Petition and the
learned Court below directed the DB (District Detective
Branch), Patuakhali, to hold further investigation. After
completing necessary further investigation, the DB,
Patuakhali, submitted a supplementary charge sheet being
No. 32 dated 17.7.2019 against 9 accused, along with a
prayer for discharging the accused opposite party No.2.
Thereafter, on 14.11.2019, the informant filed a
Naraji Petition against the said police report, and after
hearing, the learned Magistrate was pleased to reject the
saild Naraji Petition on 02.03.2021. Thereafter, the
informant petitioner filed a fresh Criminal Revision being
No. 83 of 2021, against the order of learned Magistrate
before the learned Sessions Judge, Patuakhali and after
hearing the learned Sessions Judge was pleased to reject
the said Criminal Revision and thereby upheld the order
dated 02.03.2021 passed by the learned Senior Judicial

Magistrate, vide impugned judgment and order dated



09.02.2022, and subsequently, the informant petitioner
filed this Criminal Miscellaneous Case under section 561 A
of the CPC challenging the impugned judgment and order

of the learned Sessions Judge, Patuakhali.

Mr. Abid Hossain, the learned Advocate appearing
on behalf of the informant petitioner, has submitted that
though the opposite party No.2, Md. Jashim Fakir, who
was not an FIR-named accused, but the principal accused,
Md. Ruhul Amin Shikder made a confessional statement
under section 164 of the CPC who disclosed the name of
the accused opposite party No.2 including other accused in

commissioning the alleged offence of the case.

Learned Advocate further submitted that the learned
Sessions Judge also failed to consider the facts and
circumstances of the case, thereafter the impugned order is
not sustainable or tenable in the eye of law, hence, the

same is liable to be quashed.



On the other hand, none appeared for the opposite
party No.2, thus the learned Deputy Attorney General,
Md. J.R. Khan Robin, appearing on behalf of the State

opposite party, opposed the Rule.

We have perused the application along with the
prosecution materials annexed thereto. We have also
considered the submissions made by the learned Deputy

Attorney General.

The prosecution’s material exposes that one co-
accused Ruhul Amin made a confessional statement who

disclosed the name specifically stated that, “©4N TP T
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consummately divulged that the confession made by Md.
Ruhul Amin was inculpatory in nature who entwined the
name of Jasim Fakir prima facie bears the truth with the
act of committing a crime (i.e., 7 flagrante delicto), unless
dismantled by other legal evidence. But both the

Subordinate Courts blink off to the legal effect #f 5o facto.

However, it is evident from the Naraji Petition (i.e.,
petition of protest) that the informant specifically mention
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impugned order mention that, “IMIT ALV WS X AHPI
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A @7 From this type of order it is presumed that the
learned Magistrate has assumed the power of Sessions
Judge to analyze the evidences like a murder case, rather to
find out the prima facie of offence or to arrange
investigation to have prima facie for taking cognizance of
the offence alleged. It is the established principle of law as

per Section 193 of the Cr.P.C that no Sessions Judge shall



11

take cognizance of any offence as a Court of original
jurisdiction unless the accused has been sent to it by a

Magistrate duly empowered in that behalf.

However, the other essence of the facts of the case is
that the investigating officer, after due verification of the
statement of the accused person(s), the investigating
officer produced the accused person before the Magistrate
tor recording the confession judicially. For better
understanding, we can examine the relevant provisions of
Regulation No. 283 of the Police Regulation, 1943, which

are as follows:

“283. (a) (1) When an accused or suspected person
volunteers a confession, it should be recorded in detail by a
police officer who, if it appears to be true, shall take
immediate steps for its verification. Such verification
should include the tracing and examination of witnesses

named or indicated in the confession and the search for, or
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the recovery of, stolen property or other exhibits material

to the investigation.

The officer recording the confession shall further
arrange for the confessing person to be sent to a
Magistrate in order that the confession may be judicially

recorded.”

From the plain appraisal of the above provisions of
law, it is clear that the investigating officer definitely
arranged the measurement of verification and thus
produced the accused person before the learned
Magistrate, who also endorsed a memorandum that the
confession was voluntarily made, admitted to be correct
and it contains a full and true account of statement made
by him, which cannot be rebutted without any sanguine
evidence that contradicts it in a trial by a proper Court. In
the instant case, the investigating officer who arranged the
stage of recording confession judicially cannot stand

against his own footing of verification of the said
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confession; and if so, be that, both investigating officers

might come under the compulsions of offences under

Sections 217 and 218 of the Penal Code, 1860.

From the very facts of the instant case, it is found
that the informant initially mentioned some persons
specifically and 2/3 unknown persons as accused in the
First Information, including 8 witnesses, and subsequently
revealed the name of the opposite party No. 2 Jashim
Fakir, through a confessional statement, who has not been
sent up 1n the police report. But when the Naraji petition,
having the status of a fresh complaint including Section
302 of the Penal Code, 1860, came before the learned
Magistrate, who deliberately failed to examine the
complainant of Naraji petition under Section 200 of the
Ct.P.C and mentioned that, “<i¥ ©ifera e (o 41 23T | ---
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indicates that the learned Magistrate assumed power under
Section 202(1) of the Cr.P.C as he inquired into the case
himself, but overlooked the provisions of Section 202(2A)
of the said Code where it is denoted as, if it appears to the
Magistrate that the offence complained of is triable
exclusively by the Court of Sessions, he shall call upon the
complainant to produce all his witnesses and examined
them on oath. Surprisingly, the learned Sessions Judge also
tailed to address these mandatory provisions of law, which
was shocking to go through the smooth way of the rule of

justice.

Upon perusal of the materials on record, considering
the facts and circumstances as well of the prepositions of
law, we are of the view that the Naraji Petition submitted
by the informant petitioner which was earlier rejected
should be heard again by a Senior Magistrate then the
earlier Senior Judicial Magistrate as per law and the learned

Chief Judicial Magistrate, Patuakhali is hereby directed to
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hear the Naraji Petition by himself or to make arrangement
to hear the same any Additional Chief Judicial Magistrate
giving proper notice /summons for appearance of the
opposite party No.2 Md. Jashim Fakir for allowing being
heard with the due process of law.

Having  considered  the  submissions, legal
propositions, facts and circumstances, we are of the view
that the Rule has merit. Accordingly, the impugned
judgment and order dated 09.02.2022 are set aside.

In the Result, the Rule is made absolute with the
above observations and directions.

The office is directed to communicate this judgment

and order forthwith.

( Abdur Rahman, J)
K. M. Hafizul Alam, J:

I agree,

( K.M. Hafizul Alam, J)



