IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

Writ Petition No. 5630 of 2009

IN THE MATTER OF:

An application under Article 102 (1) (2) (a) (i) and
(i1) of the Constitution of the People’s Republic of
Bangladesh.

And

IN THE MATTER OF:

Md. Salah Uddin
--—-Petitioner.
-Versus-

The Government of Bangladesh, represented by the

Secretary, Ministry of Agriculture, Bangladesh

Secretariat, Raman, Dhaka and others
----Respondents.

Mr. Mohammad Ali with
Mr. Md. Abdul Kader Bhuiyan, Advocates
----For the Petitioner.

Mr. Md. Aminul Islam, Advocate
----For the Respondent Nos. 2-4.

Present:

Mr. Justice Md. Iqbal Kabir
And

Mr. Justice S. M. Saiful Islam

Heard on: 26.04.2026, 03.05.2026 &
10.05.2026.
Date of Judgment: 18.05.2026.

S. M. Saiful Islam, J:

On an application under Article 102 of the Constitution of the
People’s Republic of Bangladesh, a Rule Nisi was issued in the

following terms:



“Let a Rule Nisi be issued calling upon the
Respondents to show cause as to why the Memo No.
AEH/: &:/ db/00%-09/ 8¢9 dated 25.5.2009 issued and
signed by Mr. A. B. M. Sirajul Haque, Secretary BADC,
Dhaka, cancelling the lease of seven residential quarter
and other structures situated in Kalurghat under BADC,
Chittagong Circle, Kalurghat, Chittagong and directed to
handover the possession of the same with rent and other
dues to the Superintendent Engineer (1<), BADC,
Chittagong Circle, Chittagong within 90 (Ninety) days
from the date of service of the notice (Annexure-F)
should not be declared to have been issued without
lawful authority and is of no legal effect and / or pass
such other order or orders as to this Court may seem fit

and proper.”

Facts leading to this Rule, in short, are that the petitioner took
part in a tender called by BADC, Chittagong Circle, Kalurghat,
Chittagong for taking lease of seven residential quarter and other
structures situated in the side of BADC Office, which had remained
unused and abandoned for long period of time. Thereafter, the
Superintendent Engineer of BADC, Chittagong Circle (Respondent
No. 5), informed the petitioner vide Memo No. 18 dated 25.01.2006 to
execute an agreement within 7 (seven) days upon payment of Taka
2,72,392/- (Two Lac Seventy Two Thousand Three Hundred and
Ninety Two) to BADC as rent for a period 6 (six) months.
Accordingly, the petitioner paid the said amount and executed a lease

agreement with the Secretary, BADC (Respondent No. 5) on
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01.02.2006, thereby taking the aforesaid lease for a period of 3 (three)
years commencing from 01.02.2006. The petitioner asserts that after
taking possession of the subject property, he carried out necessary
repairs with the prior permission of BADC, expending approximately
Taka 75,73,165/- (Seventy five Lac Seventy Three Thousand One
Hundred and Sixty Five) to make it usable. The petitioner remained
consistent in paying rent throughout the lease term and subsequently
applied for a renewal on 30.10.2008. BADC approved the aforesaid
lease in a General Meeting held on 04.02.2009, and a Lease Renewal
Agreement was duly executed on 17/02/2009 for a further period of 3
(three) years effective from 01.02.2009. The petitioner alleges that
unexpectedly, Respondent No. 3 issued a letter via the impugned
Memo, informing the petitioners that BADC had decided to utilize the
subject property for its own purpose. Consequently, the petitioner was
requested to handover possession, along with all outstanding rent and
dues, within 90 (Ninety) days of service of notice. The notice
specified that the lease would be treated as cancelled after 90 (Ninety)
days. On 05.08.2009, the petitioner issued a notice demanding justice,
urging the Respondents to recall the impugned memo and honor the
renewal agreement, which secured his lease until 31.01.2012. Despite
this, the Respondents remained silent. Consequently, the petitioner

filed the petition and obtained the Rule.
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At the time of issuance of the Rule, operation of the impugned
memo was stayed for a period of 4 (four) months and subsequently it
was extended till disposal of the Rule.

The Rule was opposed by the Respondent Nos. 2-4, who filed
an affidavit-in-opposition denying the material allegations set forth in
the writ petition. The Respondents contended that the writ petition
was filed with malafide intention to secure unlawful benefits for the
petitioner. They further asserted that the subject land and the
residential quarters were leased only on a temporary basis, and that
BADC now requires to accommodate officers and staffs appointed for
an ongoing irrigation project under Irrigation Wing. It was contended
that BADC exercised its authority to cancel the lease agreement
pursuant to Clause 5 of the lease agreement, which provides a
unilateral right of cancellation. They asserted that the notice under the
said provision was duly served by lawful authority. Furthermore, the
Respondents maintained that the impugned notice to vacate and
handover possession of the residential quarter is lawful, being rooted
in public interest with the ultimate objective of bolstering the agro
based economy. The Respondents also challenged maintainability of
the petition, asserting that Condition No. 6 of the agreement requires
all disputes to be referred to an Arbitrator before seeking judicial
intervention. They maintained that the petitioner bypassed this
mandatory condition precedent and filed the writ petition while

concealing this material requirement from the Court. It was also

Mossaddek/BO



contended that the petition relates to a simple contract regarding
which writ petition is not maintainable in the eye of law.

Mr. Mohammad Ali, the learned Advocate, along with the
learned Advocate, Mr. Md. Abdul Kader Bhuiyan, appearing for the
petitioner, submits that the impugned memo is illegal and issued in
gross violation of the principles of natural justice. He contends that
the action is violative of the petitioner’s fundamental rights as
guaranteed under Article 27, 40, 42 and 44 of the Constitution of the
People’s Republic of Bangladesh. He asserts that the petitioner
invested a substantial sum for the repair of the quarters with the full
knowledge and assurance of the respondents that the lease would not
be prematurely terminated. Notwithstanding, the renewal agreement
executed on 17.02.2009 for a 3 (three) years term, the lease was
cancelled within a mere 3 (three) months of its execution, an act
which, the learned Advocate argues, was driven by malafide intention.

The learned Advocate further contends that the impugned
cancellation of the lease is ex-facie illegal, having been issued in
blatant violation of the mandatory 3 (three) months notice period
stipulated in the lease agreement. Furthermore, it is submitted that the
justification provided in the impugned memo claiming the property is
required for the BADC’s own purpose is a mere ruse. In reality, the
cancellation 1is tainted by malafides and dictated by the extra legal
influence of one Md. Selim, who seeks to acquire the lease for

himself. The petitioner will suffer irreparable loss if the petition is not
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allowed. He further contends that the Condition No. 6 of the lease
agreement which provides for the referral of disputes to arbitration is
applicable only when the agreement remains in force. He argues that
since the respondents have cancelled the agreement, the provisions of
Condition 6 are no longer operative. He asserts that the petitioner has
no alternative remedy other than invoking the Court’s writ
jurisdiction. Furthermore, he submits that the petitioner is ready to pay
rent to the BADC at prevailing maximum market rate. On these
grounds, the learned Counsel for the petitioner prays for the Rule to
be made absolute.

Conversely the learned Advocate Mr. Md. Aminul Islam
appearing for the Respondent Nos. 2-4 submits that the writ petition is
not maintainable due to the petitioner’s failure to comply with the
arbitration clause contained within the lease deed. He points out that
the lease was renewed for a period of 3 (three) years effective from
01.02.2009 to 31.01.2012 and that this natural term has already
expired. Consequently, the petitioner no longer holds a lawful claim
over the property, rendering the Rule infructuous. He further contends
that the property is required by the BADC for its own administrative
purpose and for broader public interest. On these grounds, the learned
Advocate for the Respondents prays for discharge of the Rule.

We have heard the learned Advocates of both sides, perused the

application and affidavit-in-opposition and the Annexures thereto.
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It is admittedly established that the BADC leased the property
to the petitioner for the period of 3 (three) years commencing from
01.02.2006 with a formal Lease Agreement executed on that date. It is
further admitted that the lease was renewed for a further period of 3
(three) years commencing from 01.02.2009, pursuant to a renewal
agreement executed on 17.02.2009. However, the Respondent
(BADC) issued the impugned memo dated 25.05.2009 (Annexure-F),
notifying the petitioner of its decision to utilize the leased property for
its own purposes. The petitioner was requested to surrender
possession and settle all outstanding rent and dues within 90 (ninety)
days from the service of notice. The impugned memo explicitly stated
that upon expiry of this 90 (ninety) days period, the lease would be
deemed cancelled. To determine the legality of the impugned notice
as well as maintainability of this writ petition, we must carefully
examine the provisions of both the original lease agreement and the
subsequent renewal agreement.

On perusal of the lease Renewal Agreement dated 17.02.2009
(Annexure-E), it appears that the document does not stipulate detailed
terms and conditions, rather it specifies only the duration of extended
lease period. It has been stated in that deed; "S©F “It%9 W4 0d/03/oY
SIfe e Yo pieotas Sy eike WoR[ies 4aea 1”7

Upon perusal of the Lease Agreement dated 01.02.2006
(Annexure-A), it appears that Clause 6 of the deed stipulates the

provisions and procedures for resolving disputes arising between the
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parties in relation to the lease. The provisions of Clause 6 of the Lease

Agreement are reproduced below;

“That any dispute arising out of or relating to or
connected with this agreement shall be referred to
arbitration in accordance with the provision of the
Arbitration Act, 2001 and the Chairman, BADC will act
himself or nominate another officer as sole Arbitrator and
the decision given by the sole Arbitrator shall be final
and binding on both the parties. Reference to such
Arbitration shall always be a condition precedent to any

action in court of law.”

Admittedly the petitioner did not take recourse to this
arbitration process which was binding upon him. The learned
Advocate for the petitioner has submitted that since the agreement
was cancelled by the respondents through the impugned notice, the
provisions of condition 6 are no longer applicable. However, we find
no merit in this submission. The phrase “any dispute arising out of or
relating to or connected with this agreement” as set out in Clause 6 is
broad enough to encompass all disputes between the parties in their
capacities as lessor and lessee. Insofar as the petitioner asserts a claim
over the property based on the lease deed, he is strictly required to
exhaust the remedy provided by the arbitration clause before seeking
recourse in a Court of Law.

Clause 5 of the Lease Agreement stipulates;
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“The LESSEE or LESSOR will be entitled to
cancel / terminate this agreement on a 90 (ninety) day’s
prior notice to be served upon from either side to that

effect.”

It is thus evident that the lessor was contractually entitled to
terminate the Lease Agreement provided that 90 (ninety) day’s notice
was given in accordance with the aforementioned condition. While the
learned Advocate for the petitioner contended that no such prior
notice was served, a perusal of the impugned memo dated 25.05.2009
(Annexure- F), reveals that it was, indeed, a notice under Clause 5 of
the Lease Agreement. The recital of the impugned memo states as
follows;

“Sreeins e [afShI 03.02.300b wIfE FIfre 351
&A@ ¢ TR *S APIE T IR Oel I Sy TR
e HAfRTHY EF @ @I @ QT do (FRL) W ey
FANIT SPRYTSE e (Ted) [Rafehy seam MeER FF6
S OF AT AfsHig s JRT FF & SIS Sy
o TE | TS T A AN A Ol G T 6
TS pEIE AN A0 Ny T G (AT TECOT TS B
FF feoiies e =@« 1”

Thus, it clearly appears that the impugned memo constitutes a
90 (ninety) day’s prior notice in accordance with Clause 5 of the lease
Agreement and we do not find any illegality therein.

It is to be noted that the lease agreement was cancelled by the

impugned memo only three months after execution of the lease
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renewal deed for a period of 3 (three) years. Although, the
respondents claim that the lease agreement was cancelled for using the
leased property for their own purpose, on perusal of Annexure- S,
[FgF orel ¢ & [dwm sbw Teiw Fd=@], it appears that the purpose
behind such cancellation was otherwise. It has been stated therein
that;

“ITOMMYT HEAT FEANDEY JHAPTR Ol Wi TEHS
R wine G Fe WAe Sifeees @fFe qar R
TEA FeS ofde e IMMHT P T wEEeE
TMEFR- S¢d Sl 0¢/08/00% (NMOILAF =S Noae vz ==7:

‘SIS ST peit difes s [Rafehm ife e
e o [y SpRe 3@ e emie/ BT s 39717

Thus, it appears that the lease agreement executed by BADC
with the petitioner was considered unfair by the concerned Ministry
and, pursuant to its direction, the lease was cancelled. Such conduct
reflects an arbitrary exercise of authority on the part of BADC.
Although, the cancellation cannot be said to be illegal in view of
Clause 5 of the Lease Agreement, the same is nevertheless
undesirable and unbecoming of an important statutory corporate body
like BADC. A State- run statutory body is expected to act with greater
responsibility, transparency, fairness and institutional integrity.

However, by the Lease Renewal Agreement dated 17.02.2009,
the lease was renewed for a period of three years from 01.02.2009 to

31.01.2012. That period has also expired long before. As per
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provision of Clause 3 (b) of the Lease Agreement, any extension of
the lease depends upon the mutual consent of the parties, and the
lessor is under no obligation to extend the lease term or renew the
agreement. Therefore, after 31.01.2012, the petitioner has no
subsisting legal interest in the alleged lease property, even if it is
assumed that the impugned memo does not exist.

In view of the facts, circumstances, and discussions made
above, we do not find any illegality in the impugned memo. We are
also of the view that the instant writ petition is devoid of merit and is
not maintainable for noncompliance of the arbitration clause of the
Lease Agreement. So, the Rule Nisi is liable to be discharged.

In the result, the Rule Nisi is discharged without any order as
costs.

The order of stay granted earlier is hereby recalled and vacated.

Communicate this judgment forthwith.

Md. Igbal Kabir, J:

I agree.
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