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Sardar Md. Rashed Jahangir, J:

This appeal under section 196D of the Customs Act, 1969 is
directed against the judgment and order dated 13.11.2022 passed by
the respondent No. 1, Customs, Excise and VAT Appellate Tribunal,
Dhaka under Nathi No. CEVT/Case(Cus)-272/2019, allowing the
appeal in part, and thereby modifying the order dated 25.07.2019
passed by the Commissioner of Customs, Bond Commissionerate,
Dhaka under order No. 162/Bond Circle-03/2019 demanding
customs duties, taxes and other charges of Tk. 2,04,68,119.54 and
imposing a fine of Tk. 2,00,000.00 under clause 90 of the Table
appended to sub-section (1) of section 156 of Customs Act, 1969.

Facts relevant for disposal of the appeal are that the
respondent No. 2 having bond license being No. 1164/Cus-
PBW/2018 dated 03.07.2018, mushak registration No.
18071045606(previous) dated 23.03.2017 and bonded license No.
000522553(new) dated 02.03.2017 applied for UP No. 01 of 2019.
Upon receipt of the said application, an inspection team of Bond
Commissionerate inspected the respondent No. 2-company and
factory premises. Upon inspection it was detected that there was a
short fall of bonded warehoused raw materials of 2,40,124.37 kgs
and upon such findings the said inspection team opined that the
goods has been removed by illegal means. It was further alleged that

value of illegally removed goods is of Tk. 3,77,35,480 and the



assessable duties of the aforesaid goods is Tk. 2,07,58,089.
Moreover the 1222kgs of imported raw materials having not been
registered into the Bond register and in the inspection the said
imported raw materials having not been found in the factory
premises and as such the inspection team was of the opinion that the
said goods has been removed by illegal means. Assessable value of
such goods is Tk. 10,21,559.00 and assessable duty is Tk. 5,15,821.
Accordingly, a show cause notice was served on 18.02.2019 upon
the respondent No. 2 under signature of the appellant asking to make
payment of the demanded amount of Tk. 2,12,73,910.00 under
section 111 of the Customs Act, 1969 and it was further asked that as
to why the respondent-company should not be proceeded under
clause 1, 51, 51A, 60, 61, 62 and 90 of the Table appended to sub-
section (1) of the section 156 of the Customs Act, 1969. The
respondent No. 2 on 02.04.2019 submitted a written reply to the said
show cause notice. Considering the said reply and upon hearing of
the respondent No. 2 the appellant by his adjudication order No.
162/Bond Circle-03/2019 dated 15.07.2019 made the demand final
for an amount of Tk. 2,04,68,119.54 as assessed duty. Moreover a
fine of Tk. 2,00,000.00 has been imposed under clause 90 of the
Table appended to sub-section (1) of section 156 of the Customs

Act, 1969.



Having been aggrieved by the aforesaid order of the appellant,
the respondent No. 2 preferred an appeal under section 196A of the
Customs Act, 1969 under Nathi No. CEVT/Cas(Cus)-272/2019
before the Customs, Excise and VAT Appellate Tribunal, Division
Bench- 3, Dhaka.

After hearing the appeal, there was a difference of opinion
between the 2(two) members of the Bench. Accordingly under the
order of the President of the Tribunal, the appeal was sent to the 3™
member for disposal and after hearing by the order dated 19.10.2022,
the appeal is allowed in part. On being aggrived by the majority
order the Commissioner of Customs, Bond Commissionerate, Dhaka
filed this appeal.

Mr. Md. Abdus Samad Azad, learned Deputy Attorney
General appearing for the appellant submits that the customs
authority is responsible to prevent avoidance of indirect tax and
ensuring of realization of proper revenues in the form of customs
duties and other charges on account of imported items. In the instant
case, the respondent No. 2 enjoys a bonded warehouse facility and
under the provision of section 97 of the Customs Act, 1969, no
warehoused goods can be taken out of the warehouse without
following the prescribed formalities. The respondent took the bonded
materials and after processing the goods carried out a direct export

without obtaining prior Utilization Permission (UP) from the



concerned customs authority, even did not apply for UP. Thus, it has
committed a clear offence and considering the illegal activity of the
respondent, the Commissioner, Bond Commissionerate, Dhaka has
justly passed the order, but the Tribunal without considering such
violation of law committed by the respondent No. 2, allowed the
appeal in part, modifying the order of commissioner, which is not at
all sustainable. He further submits that the respondent specifically
admitted that it has not obtained the necessary permissions before
taking out the goods from bonded warehouse and his admission
proves that he has violated the provisions of section 32, 86, 97 and
114 of the Customs Act, 1969 and the relevant rules of the Bonded
Warehouse Rules, 2008. Therefore, the respondent No. 2 has been
rightly found guilty under Clause 1, 51A, 61, 62 and 90 of the Table
of section 156(1) of the Customs Act, 1969. The concerned authority
has not committed any wrong in imposing the customs duties and
other levies and penalty upon the respondent No. 2. He also submits
that though a report has been submitted mentioning that the Proceed
Realization Certificate (PRC) has been issued by the concern lien
bank and foreign currency has already been repatriated, but it was
also mentioned that (at serial No. ‘kha’ of the said finding) whether
the finished goods which were exported was made through the raw
materials imported by the relevant Bill of entry or not it is not clear

to the reporting authority and hence, it creates confusion, which



required to be scrutinized afresh. He next submits that the Tribunal
failed to consider the material evidences on record submitted before
it and without appreciating the submissions of the customs
authorities forwarded before it passed the impugned judgment and
order dated 13.11.20222 imposing penalty of an amount of Tk.
50,000.00 upon the respondent No. 2 most illegally, ignoring the
circumstances and as such, instant appeal should be allowed.

On the other hand, Mr. Md. Taufiqul Islam, learned Advocate
appearing for respondent No. 2 made his submission in support of
the judgment and order passed by the respondent No. 1, the Tribunal.

The contention of learned Advocate for the respondent No. 2
is that after exportation of the goods produced by using the alleged
raw materials, the proceed has been repatriated accordingly, which
proves that no bonded warehoused goods having been removed by
illegal means. In support of his submission he referred the proceed
realization certificate, which was produced before the Tribunal. He
further submits that the Tribunal after meticulous examination of the
proceed realization certificate held that no warehoused goods having
been removed by illegal means. He also submits that the appellant
could not show anything contrary to the said findings and
accordingly, he prayed for dismissal of the appeal.

In support of the submission he referred the case of

Commissioner of Customs, Customs House, Dhaka and others Vs.



M/s. Diplomat Garments (Pvt.) Limited and others, reported in 6
ADC(2009) 206, unreported judgment of the Customs Appeal No.
65 0f 2008, 550 of 2023 and 466 of 2022.

Heard learned Deputy Attorney General for the appellant and
learned Advocate for the respondent No. 2, we have gone through
the paper book and perused the memo of appeal together with
impugned order and the cited judgments.

It appears that the Tribunal upon hearing both the parties and
upon examining of the written reply and the record of the case, asked
for an opinion from the Bond Commissionerate and upon
consideration of the said report/opinion categorically held that:
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The Tribunal after examination of the detail opinion dated
26.09.2022 submitted by the Commissioner, Customs Bond
Commissionerate, under Nathi No. 5(13)/17/Cus-
Bond/license/2017/part-01/2020/12852 dated 26.09.2022
categorically held that upon using the alleged raw materials the
respondent No. 2-company produced furnished goods and thereafter

exported those to the concerned buyer and the proceed have been

relpatriated accordingly, thus, the goods has not been removed



illegally. Meaning thereby, the goods has been exported within the
contemplation of section 97 of the Customs Act, 1969.

The Tribunal also found that there is a mere irregularity in the
process on the part of the respondent No. 2 and on the said findings,
the Tribunal imposed a fine under clause(1) of the Table appended to
sub-section (1) of section 156 of the Customs Act, 1969.

We do not find any illegality in the judgment of the Tribunal.

Accordingly, the appeal is dismissed without any order as to

cost.

Kazi Waliul Islam, J:

I agree.

Obaidul Hasan/B.O. Mahmudul Alam



