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Md. Shamsuzzoha 
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  -Versus- 
 

Mst. Baby Sultana (Baby Ara) and others 

          …Opposite parties 

Mr. Md. Hamidur Rahman, Advocate 

    …For the petitioner. 

Mr. Mohiuddin Md. Abdul Kader, Advocate 

…For the opposite parties 

    

         Heard on: 06.03.2025 and 

Judgment on: 16.03.2025 
 

 

Rule was issued on an application under section 115(1) of 

the Code of Civil Procedure calling upon the opposite party Nos. 1 

and 2 to show cause as to why the order No. 50 dated 04.10.2023 

passed by the Additional District Judge, Third Court, Dinajpur in 

Miscellaneous Appeal No. 49 of 2011, allowing the application 

for amendment of the pre-emption application filed by the pre-
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emptor-appellant should not be set aside and/or such other or 

further order or orders as to this Court may seem fit and proper. 

The present opposite party Nos. 1 and 2 as pre-emptors 

filed Miscellaneous Case No. 02 of 2008 before the Court of 

Assistant Judge, Fulbari, Dinajpur under section 96 of the State 

Acquisition and Tenancy Act, 1950 to pre-empt the property sold 

vide registered deed No. 3515 dated 03.12.2007. 

Case of the pre-emptors briefly are that Bhupendranath and 

others were the S.A. recorded owners of the property under S.A. 

khatian No. 91. Father of the pre-emptor No. 1 and opposite party 

Nos. 2-5, Hamin Uddin Shah along with his brothers purchased 

the aforesaid property on 14.10.1965 and thereafter a partition 

deed being No. 14819 dated 19.08.1972 was executed and through 

which Hamin Uddin Shah got the entire property of the aforesaid 

plot along with others. Hamin Uddin Shah died intestate leaving 
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behind 2(two) daughters, pre-emptor No. 1 and opposite party No. 

7, 4(four) sons, opposite party Nos. 2-5 and 1(one) wife opposite 

party No. 6, upon whom the property was developed by way of 

inheritance; the property of plot No. 1135 having been owned by 

Afzal Hossain, Fazlur Rahman, Enamul Haque and Golam 

Mostofa, the brothers of pre-emptor No. 1 and the aforesaid 

property measuring an area of 1.54 acres having been mutated in 

their name vide Mutation Case No. IX-I/708/1987-88 dated 

31.05.1988 and accordingly, a separate khatian being No. 317 has 

been prepared in their name. The pre-emptor along with her 

husband purchased .77 decimals of land out of the said property 

from opposite party Nos. 2-5 and thereby enjoying the exclusive 

possession of their purchased property. In this way, the pre-

emptor No. 1 is the co-sharer by inheritance of the holding and 

pre-emptor Nos. 1 and 2 are the co-sharers by purchase of the 

holding. The opposite party No. 2 without notifying the pre-
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emptors and behind their back sold his entire share of .38
�

�
 

decimals of land to opposite party No. 1 on 03.12.2007 vide deed 

No. 3515. The pre-emptors came to know about the said transfer 

on 22.01.2008 from one Abdus Samad Mondol and thereafter, on 

query and obtaining relevant papers, getting the definite 

knowledge filed the present case for pre-emption. It is further 

averred that the opposite party No. 1 is a stranger and the pre-

emptors are co-sharers by inheritance as well as by purchase and 

they are entitled to the order of pre-emption. 

The pre-emptee opposite party No. 1 contested the case by 

filing written objection denying all the material averments of the 

pre-emption application. The specific case of the pre-emptee is 

that the seller-opposite party No. 2 offered for sale the case land 

and the pre-emptee purchased the property within the knowledge 

of all concerned including the pre-emptors and before selling the 
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property opposite party No. 2 also made offer to the pre-emptors 

to purchase the land but they refused. The pre-emption case is not 

maintainable.  

On conclusion of hearing, learned Assistant Judge, Fulbari, 

Dinajpur by his judgment and order dated 23.03.2011 rejected the 

pre-emption application. 

Having being aggrieved, the pre-emptors preferred 

Miscellaneous Appeal No. 49 of 2011 before the District Judge, 

Dinajpur and subsequently, the said miscellaneous appeal has 

been transferred to the Additional District Judge, Third Court, 

Dinajpur for hearing. 

The pre-emptor-appellants on 27.04.2023 filed an 

application for amendment of the pre-emption application, 

proposing to expunge certain averments of the original pre-

emption application and thereby to incorporate a new statement in 
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that place. For better understanding, the relevant portion of the 

application of amendment is reproduced in below: 

“j§m ®j¡LŸj¡l BlS£ pw−n¡d−el ¢houx- 

1)j¤m ®j¡LŸj¡l BlS£l 2u f¡a¡u 2ew cg¡l Efl qC−a ¢e−Q 13 ew 

m¡C−e ¢m¢Ma- 

‘fË¡bÑ£¢el ï¡a¡Ne kb¡- 1z BgS¡m ®q¡−pe, 2z gSm¤l lqj¡e, 3z 

He¡j§m qL, 4z ®N¡m¡j ®j¡Ù¹g¡ cMm ®i¡N L¢l−a b¡L¡L¡¢me M¡Se¡¢c 

f¢l−n¡−dl p¤¢hd¡−bÑ M¡¢lS L¢lu¡−Re k¡q¡l M¡¢lS ®Lp ew IX-

I/708/87-88, a¡w- 31/05/88, M¢au¡e ew-317 fË¡ç q−ue Hhw 

e¡¢mn£ c¡−Nl pÇf¢š B−f¡o p§−œ Q¡l ï¡a¡ 38
�

�
 naL L¢lu¡ ®i¡N cMm 

L¢l−aez’ në…¢m L¡¢Vu¡ ¢c−a qC−h Hhw acÙÛ−m ¢m¢M−a qC−h ‘fË¡bÑ£¢e 

J i¢NÀ 7ew fË¢afr J ï¡a¡ 2-5 ew fË¢afr J j¡a¡ 6ew fË¢afr 

HSj¡¢m−a cMm ®i¡N L−lez Qmj¡e ¢h,Hp ®lLXÑ fË¡bÑ£ pq pL−ml e¡−j 

HL−œ qCu¡−Rz k¡q¡l ¢X,¢f M¢au¡e ew 187z’  Lb¡…¢m ¢m¢M−a qC−hz” 
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 Learned Additional District Judge, Dinajpur on 04.10.2023 

by her judgment and order allowed the application for 

amendment, directing to amend the original pre-emption 

application in the manner as sought for. Challenging which the 

pre-emptee-petitioner filed this revisional application and obtained 

the Rule. 

 Mr. Md. Hamidur Rahman, learned Advocate for the 

petitioner submits that learned Additional District Judge, Dinajpur 

at the time of allowing the amendment application failed to 

consider that through the application for amendment, the pre-

emptors proposed to expunge the relevant statements incorporated 

in the original pre-emption application supporting which the pre-

emptor No. 1 disposed before the Court in the witness box and 

learned Judge of the trial Court upon considering the said 

averments together with the evidences being pleased holding that 
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the pre-emption application is not maintainable. He further 

submits that learned Judge of the appellant Court below failed to 

consider that the pre-emptors are not allowed in law to alter their 

original averment of the case which amounts to change the nature 

and character of the application and as such, the order of the 

Additional District Judge, Dinajpur is liable to be set-aside. 

 He next submits that the pre-emptors in the pre-emption 

application admitted that the opposite party Nos. 2-5 vide 

Mutation Case No. IX-I/708/87-88 dated 31.05.1988 mutated their 

name and thereby a separate holding under khatian No. 317 

having been prepared in their name and thus, it is the pre-emptors 

who admitted through their averments as well as in evidence that 

the co-sharership of pre-emptor No. 1 having been ceased through 

the creation of separate holding and now, the pre-emptors are not 

allowed in law to alter their admission through amendment of 
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their pleadings, resulting to change the basic character of the pre-

emption case.  

 In support of the submission, he referred the case of 

Akitullah and others Vs. Zafala Begum and others, reported in 10 

BLT(AD)132; the case of Md. Lehajuddin Vs. Md. Salim Mia and 

others, reported in 13 BLT(AD) 33 and the case of Bangladesh 

Vs. Md. Aslam and others, reported in 44 DLR 69. 

 On the other hand, Mr. Mohiuddin Md. Abdul Kader, 

learned Advocate for the opposite parties submits that the appeal 

is a continuation of the original proceeding and the Court of 

appeal below was quite competent under the authority of section 

107 of the Code of Civil Procedure  in entertaining the application 

for amendment as like as the Court of original jurisdiction and in 

the instant case the Court of appeal below to secure the ends of 

justice allowed the application for amendment justly and legally 
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and as such, the instant revisional application is devoid of merit 

and the Rule should be discharged. 

 Heard learned Advocates of both the parties, perused the 

revisional application. 

 It appears that the original application for pre-emption was 

filed under section 96 of the State Acquisition and Tenancy Act, 

1950 and the pre-emptors averred in the said application at 

paragraph No. 2 in the following manner: “B−f¡op¤−œ e¡¢mn£ 1135 ew 

c¡−Nl pÇf¢š 1ew fË¡¢bÑe£l ï¡a¡NZ kb¡ (1) BgS¡m ®q¡−pe, (2) gSm¤l lqj¡e, 

(3) He¡j¤m qL Hhw (4) ®N¡m¡j ®j¡Ù¹g¡ cMm ®i¡N L¢l−a b¡L¡L¡m£e M¡Se¡¢c 

f¢l−n¡−dl p¤¢hd¡−bÑ M¡¢lS L¢lu¡−Re, k¡q¡l M¡¢lS ®Lp ew- IX-I/708/87-88 

a¡w- 31/5/88 M¢au¡e ew 317 fË¡ç q−ue” and during hearing, the pre-

emptor No. 1, Baby Sultana was examined in the witness box as 

P.W. 1 in support of the pre-emptors’ case and upon consideration 
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of her evidence learned Assistant Judge, Fulbari, Dinajpur found 

as below:  

“Hh¡l fË¡¢bÑe£l Ešl¡¢dL¡l£ p§−œ nl£L c¡¢hl ¢ho−u B−m¡Qe¡ Ll¡ k¡L- 

fË¡bÑ£ Pt. W. 01 ¢q−p−h a¡l S¡heh¾c£−a h−me ®k, HC AhÙÛ¡u 

Bj¡l h¡h¡ cMm Ll¡ L¡−m j¡l¡ ®N−m 4 f¤œ BgS¡m, gSm, He¡j¤m J 

®N¡m¡j ®j¡Ù¹g¡ J 2 LeÉ¡ B¢j ®hh£ p¤ma¡e¡ J ¢Sæ¡a¥e b¡¢Lz B−f¡−o 

e¡¢mn£ 1135 ew c¡−Nl S¢j 1ew fË¡bÑ£e£l i¡C gSm¤, BgS¡m,He¡j¤m J 

®N¡m¡j M¡¢lS L−l−Re k¡l M¢au¡e ew-317z e¡¢mn£ c¡−Nl S¢j B−f¡−o I 

4 ï¡a¡ 38
�

�
 naL S¢j cMm L−lez  

p¤al¡w ®k−qa¥ fË¡bÑ£e£ Pt. W. 01 ¢qp¡−h a¡l Sh¡eh¢¾c−a ü£L¡l 

L−l−Re a¡l ¢fa¡l j§a¥É−a 4 f¤œ BgS¡m, gSm¤, He¡j¤m J ®N¡m¡j ®j¡Ù¹g¡ 

J 2 LeÉ¡ 1ew fË¡b£Ñe£ J ¢Sæ¡a¥e b¡−L Hhw Eš² 4 ï¡a¡ i¡C-®h¡e−cl j−dÉ 

B−f¡−o e¡¢mn£ S¢j ®f−u I 4 ï¡a¡ ¢j−m 317 ew M¡¢lS M¢au¡e M¤−m−Rez 

p¤al¡w Pt. W. 01 Hl ü£L«aj−a Eš² 4 ï¡a¡ e¡¢mn£ c¡−Nl pj¤cu S¢j 

®f−u 317 ew M¡¢lS M¢au¡e Q¡m¤ Ll¡l j¡dÉ−j e¡¢mn£ c¡−Nl S¢j j¤mSj¡ 
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AbÑ¡v Hp,H M¢au¡e q−a fªbL q−u ea¥e Sj¡l A¿¹lNa q−u−Rz Bl 317 

ew M¡¢lS M¢au¡−el j¡dÉ−j e¡¢mn£ S¢jl Sj¡ HL¢V fªbL Sj¡u f¢lea 

q−u−Rz Bl Pt. W. 01 ®k−qa¥ ü£L¡l L−l−Re e¡¢mn£ S¢jl I ea¥e Sj¡u 

öd¤j¡œ a¡l 4 i¡C Hl e¡−j q−u−R ¢hd¡u Eš² ea¥e Sj¡ pª¢ø qJu¡l fl 

fË¡bÑ£e£ e¡¢mn£ ®S¡aSj¡u Bl ®L¡e Ju¡¢lnp§−œ nl£L fËS¡ eez” 

And upon the aforesaid findings, learned Judge of the trial 

Court rejected the application of pre-emption; against which the 

pre-emptors preferred Miscellaneous Appeal No. 49 of 2011 

before the District Judge, Dinajpur. Subsequently, the said 

miscellaneous appeal has been transferred to the Additional 

District Judge, Third Court, Dinajpur for disposal and before the 

Additional District Judge, the pre-emptors-appellants filed the 

application to amend their pleadings in the manner as has been 

quoted herein before. Learned Additional District Judge without 

examining the judgment of the trial Court as well as the evidences 
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on record and thereby failing to appreciate the purports of the 

application allowed the amendment, without applying his judicial 

mind. 

 By the original pre-emption application, the pre-emptors 

specifically asserted and admitted certain facts and pre-emptor No. 

1 in her evidence, while examining in the witness box, 

categorically deposed in support of the aforesaid assertions. 

Relying upon the averments as well as evidence of pre-emptor No. 

1, the trial Court arrived at a definite finding and thereby rejected 

the pre-emption application as being not maintainable and now, 

the pre-emptors are not allowed in law to alter their aforesaid 

admission as well as the averments amounting to change the basic 

character of the pre-emption application. 

 In the premise above, this Court finds merit in the Rule. 

 Accordingly, the Rule is made absolute. 
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 The order No. 50 dated 04.10.2023 passed by the 

Additional District, Third Court, Dinajpur in Miscellaneous 

Appeal No. 49 of 2011 allowing the application for amendment is 

hereby set aside. 

 However, on the submission of learned Advocate for the 

pre-emptors-appellants-opposite parties, the Additional District 

Judge, Third Court, Dinajpur is hereby directed to hear and 

dispose of the Miscellaneous Appeal No. 49 of 2011 positively 

within 6(six) months, without allowing either of the parties any 

unnecessary adjournment. 

Communicate the judgment and order at once. 

 

 

 

 

 

 

 

 

 

 

Obaidul Hasan/B.O. 


