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IN THE SUPREME COURT OF BANGLADESH 

HIGH COURT DIVISION 

(SPECIAL ORIGINAL JURISDICTION) 

 

Writ Petition No. 5055 of 2024 

 

IN THE MATTER OF: 

An application under Article 102 of the 

Constitution of the People's Republic of 

Bangladesh. 

 

AND 

IN THE MATTER OF:  
 

Md. Tajul Islam Taj  

….Petitioner 

Versus 

Government of the People’s Republic of 

Bangladesh, represented by the Secretary, 

Ministry of Local Government, Rural 

Development and Co-operatives, Bangladesh 

Secretariat, Ramna, Dhaka and others  

….Respondents 

 

Mr. Ahsanul Karim, Senior Advocate with  

Mr. Sohel Rana, Advocate and  

         … For the Petitioner 

 

Mr. A.M. Amin Uddin, Attorney General, with 

Mr. Muhammad Khalequzzaman Bhuiyan, 

Advocate  

   .... For the respondent No. 2 
 

 

Mr. Probir Negogi Senior Advocate with  

Mr. Nurul Alam, Advocate  

 ….For the Respondent No. 7 

 

Present: 

Mr. Justice Md. Iqbal Kabir 

And 

Mr. Justice Md. Akhtaruzzaman 

 

Judgment on 05.06.2024.  

Md. Iqbal Kabir, J: 

  
This Rule was under adjudication, at the instance of the petitioner, 

issued on 09-05-2024, and was in the following terms: 

 “Let a Rule Nisi be issued calling upon the respondents to 

show cause as to why the impugned order dated 

28.04.2024 (Annexure-F) passed by the Deputy 

Commissioner, Moulovibazar and Appeal Authority 
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(respondent No. 4), 6th Upazilla Parishad General Election, 

2024 in Appeal No. 01 of 2024 allowing the same and 

thereby setting aside the order dated 23.04.2024 

(Annexure-D) passed by the Additional Deputy 

Commissioner (General), Moulovibazar and Returning 

Officer (Respondent No. 5), 6th Upazilla Parishad Election, 

2024 (Moulovibazar Sadar) accepting the nomination paper 

of the petitioner for the post of Chairman of Moulovibazar 

Sadar Upazilla Parishad, Moulovibazar and thereafter 

publication of Public Notice being No. 05. 46. 5800. 005. 13. 

001. 24-310 dated 02.05.2024 (Annexure-H to the 

supplementary affidavit) published under the signature of 

Additional Deputy Commissioner, (General) and Returning 

Officer, 6th Upazilla Parishad Election, 2024 (Rajnagar, 

Moulovibazar Sadar), Moulovibazar declaring Mr. Md. 

Kamal Hossain (respondent No. 7) elected treating him 

uncontested should not be declared to have been done 

without any lawful authority and/or pass such other or 

further order or orders as to this Court may seem fit and 

proper.” 
 

At the time of issuance of the Rule, this Court stayed the order 

passed by respondent No. 4 and allowed the petitioner to participate in 

the 6th Upazilla Parishad General Election, 2024 for the post of Chairman 

of Moulovibazar Sadar Upazilla Parishad, Moulovibazar. 

 The short facts narrated in this application are that the petitioner is 

a law-abiding, peace-loving citizen of Bangladesh. The petitioner is a 

social worker and local politician. He was the elected Chairman of No. 11, 

Mostafapur Union Parishad, Moulovibazar. The petitioner decided to 

participate in the Upazila Parishad Election and to contest the said 

election resigned from the post of Chairman of Mostafapur Union 

Parishad. However, being an interested candidate submitted his 

nomination paper through an online server for the post of Chairman of 

Moulovibazar Sadar Upazilla Parishad. Petitioner duly filled up the 

nomination paper, wherein stated the name and details of the case in his 

affidavit along with his nomination paper. Upon scrutiny Respondent No. 

5 accepted the nomination paper vide its order dated 23.04.2024. Against 

which, being aggrieved by the aforesaid decision of the Returning Officer 

respondent No. 7 preferred an appeal before the Appellate Authority i.e., 

respondent No. 4. Respondent No. 4, Appellate Authority heard Appeal 

No. 1/2024, and upon hearing the same, it was allowed vide order dated 

28.04.2024, and thereby set aside the order of acceptance of the 

nomination paper of the petitioner.   
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 It is at this juncture, being aggrieved by and dissatisfied with the 

aforesaid order, that the petitioner brought this application before this 

Court and obtained the Rule and Interim order as stated above.   

It is to be noted that respondent No. 7 traveled to the Appellate 

Division against the interim order of this Court. However, the Apex Court 

sent this matter to this Court to dispose of the Rule.  

Mr. Ahsanul Karim, learned Senior Advocate having placed the 

petition brings notice that the petitioner submitted a nomination paper to 

participate in the Election for the post of Chairman, and the nomination 

paper of the petitioner was accepted by the returning officer. Against 

which the contesting candidate filed an appeal for cancellation of the 

nomination paper. The appeal was eventually allowed in contravention of 

the provisions laid down in the Law. However, referring to the provision of 

Rule 18 of the Upazila Parishad Election Rule, 2013 submits that under 

the law, the candidate himself may prefer an appeal against the order of 

cancellation of the nomination paper, and secondly, any officer of the 

Bank or financial institution concerned may prefer an appeal impugning 

the order of acceptance of nomination paper. But in this present case, 

respondent No. 7 being one of the contestants of the election, violating 

the law, rules, and procedure illegally filed the Election Appeal to 

respondent No. 4 which was eventually accepted by respondent No. 4 in 

contravention with the provisions laid down in law. According to him, the 

respondent had no authority to admit and dispose of the above-mentioned 

appeal. He claims it was no appeal in the eye of the law. Respondent No. 

4 had acted coram prejudice in exercising its power in the disputed 

matter.  

Respondent No. 2, Election Commission contested the Rule by 

filing an affidavit-in-opposition.   

Mr. A.M. Amin Uddin, the learned Attorney General in support of 

the contention of respondent No. 2 submits that the petitioner was 

convicted in a criminal case involving moral turpitude and was awarded 

five five-year sentences. Allege award of sentence and conviction was not 

disclosed by the petitioner at the time of submitting the nomination paper. 

He claims the petitioner is disqualified to participate in the ensuing 

election as the petitioner being convicted and sentenced to imprisonment 

for not less than two years is disqualified ab initio for taking part in the 

Upazila Parishad Election as per section 8, sub-section 2(gha) of the 

Upazila Parishad Act, 1998.  
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He claims that the petitioner is a habitual offender and as many as 

11 cases are pending against him. According to him Respondent No. 4 in 

the Appeal found that the present petitioner is guilty and was convicted for 

five years involving moral turpitude and thus canceled the nomination 

paper following section 8(2)(Gha) of the Upzilla Parishad Ain-1998. He 

submits criminal revision before this court does not exempt the petitioner 

from the conviction and sentence awarded to him by the trial court which 

was eventually affirmed by the lower appellate court as such the 

impugned order dated 28-04-2024 does not in any manner be interfered 

with by this Court. 

Against which Mr. Karim, Senior Advocate for the petitioner 

reiterated his earlier submission and claimed that moral turpitude 

explained in the proviso under section 13(1)(B) of the Upazila Parishad 

Act, 1998 that was formulated by the legislature only to remove the 

elected Chairman concerned of the Upazila Parishad in the 

circumstances contained therein and not for debarring a person 

disqualifying him sitting in an election process as a candidate. 

Respondent No. 2 claims that the post of Chairman of Upazilla is 

the trustee of power, property, and well-being of the people, and any 

person for such a public post must have high moral character and the 

highest level of integrity. Any such deviation from honesty and integrity is 

considered moral turpitude. In that context, respondent No. 4 rightly 

allowed the appeal and thereby set aside the decision of respondent No. 

5 who accepted the nomination paper.  

Mr. A.M. Amin Uddin, the learned Attorney General, submits that 

under section 426(1) of the Code of Criminal Procedure, the Appellate 

Court can only suspend the execution of the sentence pending disposal of 

the appeal and thus, on mere suspension of the execution of the 

sentence the order of conviction does not ipso facto lose its effect. It is a 

settled principle of law that conviction cannot be stayed under section 426 

of the Code of Criminal Procedure. According to him merely taking 

advantage of the admission of Criminal Appeal by the appellate 

Court/High Court without any order of suspension of conviction and 

sentence of imprisonment in any manner, the convict writ petitioner will 

not be exonerated from the disqualification to contest in the 6th Upazilla 

Parishad General Election, 2024 from Moulvibazar Sadar, Moulvibazar. 
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Mr. Probir Neogi, the learned Senior Advocate appeared on behalf 

of respondent No.7 and adopted the submissions advanced by the 

learned Attorney General.  

However, on behalf of Respondent No. 7, Mr. Neogi submits that 

the petitioner herein has been convicted and sentenced to rigorous 

imprisonment for 5 (five) years under section 392 of the Penal Code, 

1868 and the order of conviction and sentence having been affirmed by 

the appellate Court against which writ petitioner filed Criminal Revision 

No. 1046 of 2011 which is still pending and accordingly, the acceptance 

of nomination paper of the said petitioner violates section 8 (2) (Gha) of 

Upazila Parishad Ain, 1998. 

He submits that the definition of moral turpitude having been given 

in the proviso under section 13 of the Upazila Parishad Ain, 1998 and the 

offence under section 392 of the Penal Code, 1868 having been attracted 

by the definition, therefore, illegality has been made by the returning 

officer in accepting the nomination paper.  

This Court perused the writ petition, and other materials including 

the impugned order, and affidavit-in-opposition, and also considered the 

submission made by the parties.  

In this case, the candidature of the petitioner had been challenged 

by respondent No. 7 while the nomination paper of the petitioner was 

accepted. It was argued that respondent No. 7 had no authority to file 

such an appeal under the Law. Therefore, the question has arisen as to 

whether the petitioner will be allowed to participate in the ensuring 

Upazilla Parishad Election as the conviction and sentence have been 

awarded to the petitioner for the offence of moral turpitude. 

It transpired that the petitioner had been convicted in a case under 

section 392 of the Penal Code and sentenced thereto to suffer rigorous 

imprisonment for five years. Against such conviction and sentence, the 

petitioner preferred an appeal which was dismissed, and thereby the 

conviction and sentence were upheld. The petitioner preferred Criminal 

Revision against such a decision passed in the appeal and said Criminal 

Revision is pending, but he obtained bail. Further, it appears that the 

petitioner without providing the required information made an affidavit in 

support of his nomination paper, and submitted it online. However, on a 

plain reading, it appears, that the petitioner did not disclose the judgment 

and order by which conviction and sentence have been awarded against 

him. Such material suppression gives the impression that the petitioner is 
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eligible to be a candidate and accordingly, the nomination paper was 

accepted. In this context, it can be said petitioner does not come with a 

clean hand and is not entitled to get relief from this Court. However, 

challenging the alleged acceptance of such nomination paper, 

Respondent No.7 contesting candidate preferred Appeal No. 1 of 2024 

before Respondent No. 4, who by the impugned order allowed the appeal 

and thereby, cancelled the nomination paper of the petitioner.  

Rule 18 of the Upazila Parishad Election Bidhimala-2013 deals 

with an Appeal against the acceptance of the nomination paper. For our 

better understanding, Rule 18 is reproducing herein below: 

 “18z j−e¡euefœ NËqZ h¡ h¡¢am B−c−nl ¢hl¦−Ü Bf£mz-(1) ¢h¢d 17 Hl Ef-¢h¢d 
(3) Hl Ad£e ¢lV¡¢eÑw A¢gp¡l La«ÑL ®L¡e fË¡b£Ñl j−e¡euefœ h¡¢am Ll¡ qC−m Eš² 
fË¡b£Ñ j−e¡euefœ h¡R¡C−ul a¡¢l−Ml flhaÑ£ 3(¢ae) ¢c−el j−dÉ Eš² h¡¢am 
B−c−nl ¢hl¦−Ü Ef-¢h¢d (3) Hl Ad£e ¢ek¤š² La«Ñf−rl ¢eLV Bf£m L¢l−a 
f¡¢l−hz  
(2) k¢c ®L¡e hÉ¡wL h¡ B¢bÑL fË¢aù¡−el ®L¡e LjÑLaÑ¡, ¢h¢d 17 Hl Ef-¢h¢d (4) 
Hl Ad£e j−e¡eufœ NËqZ pÇf−LÑ fËcš  ¢lV¡¢eÑw A¢gp¡−ll B−c−n pwr¥ì qe, a¡q¡ 
qC−m Eš² LjÑLaÑ¡ j−e¡euefœ h¡R¡C−ul a¡¢l−Ml flhaÑ£ 3(¢ae) ¢c−el j−dÉ Ef-
¢h¢d (3) H E¢õ¢Ma Bf£m LaÑªf−rl ¢eLV Bf£m L¢l−a f¡¢l−hez  
(3) Ef-¢h¢d (1) J (2) Hl E−ŸnÉ f§lZL−Òf L¢jne HLSe plL¡¢l LjÑLaÑ¡−L 
Bf£m LaÑªfr ¢qp¡−h ¢e−u¡N L¢l−h Hhw ¢h¢d 13 Hl Ef-¢h¢d (1) Hl Ad£e 
fË‘¡fe h¡ Ef-¢h¢d 13 Hl Ef-¢h¢d (3) Hl Ad£e ¢h‘¢ç S¡l£l pj−uC Eš²l¦f 
¢e−u¡N plL¡l£ ®N−S−V fËL¡n L¢l−hz 
(4) j−e¡euefœ NËqZ h¡ h¡¢a−ml ¢hl¦−Ü Bf£m, plp¢l h¡ ®kl¦f fË−u¡Se£u h¢mu¡ 
¢h−h¢Qa qC−h ®pCl¦f pw¢rç ac−¿¹l fl, Eq¡ c¡−u−ll a¡¢lM qC−a 3(¢ae) ¢c−el 

j−dÉ ¢eÖf¢š L¢l−a qC−h Hhw Ae¤l¦f Bf£−ml ®r−œ Nªq£a ¢pÜ¡¿¹ Qs̈¡¿¹ qC−hz” 
 

From the plain reading of the above provision, it is clear to us that 

the candidate himself may prefer an appeal against the order of 

cancellation of the nomination paper, and secondly, any officer of the 

Bank or financial institution concerned may prefer an appeal impugning 

the order of acceptance of nomination paper. In the presence of such 

provision respondent, No. 7 one of the contestants of the election cannot 

challenge such acceptance in an appeal, therefore, the appeal was coram 

non-judice.  

However, the fact remains that the petitioner was convicted of an 

offense punishable under section 392 of the Penal Code and was 

sentenced to suffer rigorous imprisonment for five years. Against the said 

conviction and sentence the petitioner preferred appeal and the appeal 

was dismissed. Thereafter, the petitioner preferred Criminal Revision in 

the year 2011, but since a long, the Revision is pending, and the 

petitioner did not take the initiative for its disposal.  At this juncture, it is 
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pertinent to state that it is a settled proposition of law that conviction 

cannot be stayed under section 426 of the Code of Criminal Procedure. 

Further, it has brought notice pending appeal against the conviction will 

not qualify a person to contest an election who is disqualified for the 

reason of conviction. 

 Section 8(2) (Gha) of Upazilla Parishad Ain, 1998 deals with 

disqualification or eligibility of a candidature who would be disqualified to 

be elected as Chairman of Upazilla Parishad in case of conviction 

awarded for any offense of moral turpitude. For our better understanding, 

the provision is reproduced herein below: 

 “8 (2) (O) ®L¡e ®~e¢aL ÙÛmeS¢ea ®g±Sc¡¢l Afl¡−d ®c¡o£ p¡hÉÙ¹ qCu¡ AeÉ§e c¤C 
hvpl L¡l¡c−ä c¢äa qe Hhw ay¡q¡l j¤¢š² m¡−il fl fy¡Q hvpl A¢ah¡¢qa e¡ qCu¡ 

b¡−L;” 

 

The definition of moral turpitude has been laid down under the 

proviso of section 13 of the Upazila Parishad Ain 1998:  

“(13)z ®Qu¡ljÉ¡e CaÉ¡¢cl Afp¡lZx (1) ®Qu¡ljÉ¡e, i¡Cp ®Qu¡ljÉ¡e h¡ j¢qm¡ 
pcpÉpq ®k ®L¡e pcpÉ ay¡q¡l ü£u fc qC−a Afp¡lZ−k¡NÉ qC−he, k¢c ¢a¢e- 
 
(M) f¢loc h¡ l¡−ØVÊl ü¡−bÑl q¡¢eLl ®L¡e L¡kÑLm¡−f S¢sa b¡−Le Abh¡ ®~~e¢aL 

ÙÛmeS¢ea Afl¡−d Bc¡ma La«ÑL cäfË¡ç qe;” 
 

Upon combined reading of the above provision of law along with 

the definition, it appears that a person shall be disqualified to contest in 

an election or after the election be disqualified to continue as Upazilla 

Parishad Chairman who has been amongst others convicted for a criminal 

offense involving moral turpitude and sentenced to imprisonment for a 

term of not less than two years unless a period of five years has elapsed 

since his release. Further, decisions of this Court make it clear that a 

person shall be disqualified for election as a Chairman of Upazilla 

Parishad on conviction for a criminal offence involving moral turpitude and 

sentenced to imprisonment for a term of not less than two years (authority 

reported in 21 BLD (AD) 142).  

In the present case, the petitioner wishes to contest the post of 

Chairman of Upazilla Parishad, though he was convicted under section 

392 of the Penal Code and sentence of imprisonment for five years was 

awarded by the court, and as such, he is not qualified to do so. Therefore, 

no scope to remove the disqualification of his candidature and no scope 

to claim that the petitioner shall be qualified as Revision is pending. 
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Indeed the Revision shall not qualify the candidature of a person to 

contest in an election who is disqualified for the reason of conviction.  

It is noted that I have respectful agreement with the principle 

enunciated in the decisions cited by the petitioner. But those are not 

applicable in the case at hand as facts and circumstances are different.  

 However, predicated on the above an entire gamut of issues 

convinced the undersigned that there is no scope under the prerogative 

power of this Court to allow the petitioner to contest the election.  

Indeed the petitioner is ineligible to be a candidate and there is no 

scope to direct the respondents to allow the petitioner to contest the 

election, given the above, the simple declaration that the impugned order 

is without jurisdiction is redundant.  

The application by the convict petitioner is, therefore, held to be 

misconceived and, thus, the rule is liable to be discharged only on this 

ground alone.  

Resultantly, the Rule Nisi is discharged. 

 There will be no order as to cost.  

Communicate the order.       
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Md. Akhtaruzzaman, J. 

I have had the opportunity of going through the draft copy of 

the judgment and order proposed to be delivered by My Lord Mr. 

Justice Md. Iqbal Kabir. 1, with due respect, am disagreeing with the 

views expressed by him and decided to pronounce a separate 

judgment. 

Mr. Ahsanul Karim, the learned Senior Advocate with Mr. 

Sohel Rana, the learned Advocate appearing for the petitioner at the 

outset submits that the petitioner was an elected Chairman of No. 11 

Mostafapur Union Parishad under Moulovibazar Sadar Upazila who 

decided to participate in the upcoming 6th Upazila Parishad Election, 

2024 for the post of Chairman of Moulovibazar Sadar Upazila 

Parishad and accordingly resigned from his earlier position which 

was accepted on 16.04.2024 by the proper authority. He next submits 

that as per election schedule declared by the Election Commission, 

the petitioner submitted his nomination paper through online server 

and after scrutiny it was duly accepted by the Returning Officer vide 

order dated 23.04.2024. Referring to the provisions of Rule 18 of the 

Dc‡Rjv cwil` wbe©vPb wewagvjv, 2013.Mr. Ahsanul Karim submits that 

under the existing Rules firstly, the candidate himself may prefer 

appeal against the order of cancellation of nomination paper; and 

secondly, any officer of the Bank or Financial Institution concerned 

may prefer appeal impugning the order of acceptance of the 

nomination paper before the appellate authority if the candidate be a 

loan defaulter. But in the present case, Respondent No. 7 being one of 
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the contestants of the Election, violating the relevant rules and 

procedures most illegally filed Election Appeal No. 01 of 2024 before 

the Deputy Commissioner, Moulovibazar as well as the appellate 

authority (Respondent No.4) which was eventually accepted by the 

said authority in contravention with the provisions laid down in Rule 

18 of the Bidhimala. Referring to the decisions reported in 17 DLR 

(AD) 181, 39 DLR (AD) 01, 33 DLR (AD) 154, 10 BLT (AD) 4, 43 

DLR (AD) 129, 64 DLR (AD) 65, 66 DLR 5, 29 BLC (AD) 01 and 3 

ADC 23. Mr. Karim submits that Respondent No. 4 had no authority 

to admit and dispose of the above mentioned appeal since it was no 

appeal in the eye of law. According to him, the Respondent No. 4 had 

acted coram nonjudice in exercising her power in the disputed matter. 

The learned Advocate explains every nooks and corners of the 

provisions of sections 8 and 13 of the Dc‡Rjv cwil` AvBb, 1998 and 

submits that admittedly the petitioner was convicted in a criminal 

case against which he filed a criminal appeal and it was disallowed by 

the lower Appellate Court and further he filed a criminal revision 

against the judgment and order passed by the learned Additional 

Sessions Judge, Moulovibazar which is now pending before this 

Court and the petitioner in the nomination paper had mentioned the 

number and status of the said criminal revision and upon inquiring 

into the matter, the Returning Officer validly accepted it seeing that 

the petitioner was not convicted under sections 189, 192, 213, 332, 

333 and 353 of the Penal Code during the last 5 (five) years which 

disqualifies him in competing the upcoming Upazila Parishad 
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Election, 2024. In this respect, the learned Advocate submits that the 

judgment of GR Case No. 122/2005 (Kulaura) was delivered by the 

trial Court on 13.04.2011 but the learned Additional Sessions Judge, 

Moulovibazar most hurriedly disposed of Criminal Appeal No. 34 of 

2011 on 19.06.2011 with a span of only 2(two) months from the date 

of delivery of judgment passed by the trial Court which is very 

unusual in our country where there is a huge backlog of very old 

cases and the present petitioner preferred Criminal Revision No. 

1046/2011 in this Court which is now pending. Mr. Karim contends 

that neither the trial Court nor the lower Appellate Court examined 

the informant of the said criminal case and the prosecution though 

failed to establish the charge against the present petitioner beyond 

reasonable doubt, in spite of that the Courts below most arbitrarily 

convicted and sentenced the petitioner against which he preferred the 

criminal revision. The learned Advocate submits that before final 

adjudication of the said criminal revision the petitioner should be 

treated innocent and should not be considered as a convict. But by the 

impugned order dated 28.04.2024 the Respondent No. 4 most 

illegally cancelled his nomination paper which needs to be examined 

by this Court. As regards moral turpitude explained in the 

Explanation annexed to Section 13(1)(Av) of the Dc‡Rjv cwil` AvBb, 

1998 (amended in 2011). Mr. Karim candidly contends that those 

provisions were formulated by the Legislature only for removing the 

elected Chairman or Vice-Chairman of the concerned Upazila 

Parishad in the circumstances contained therein and not for debarring 
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a person disqualifying him to be seated in an election process as a 

candidate. The learned Advocate finally submits that in spite of 

pending of the instant writ petition the Respondent No. 5 with a 

malafide intention published a public notice dated 02.05.2024 

declaring the Respondent No. 7 elected treating him uncontested 

which was not issued in accordance with law. 

Per contra, Mr. AM Amin Uddin, the learned Attorney General 

appearing for the Respondent No. 2 at the outset submits that the 

petitioner was convicted for 5(five) years in a criminal case by a 

competent Court but this matter was not disclosed by him at the time 

of submitting the nomination paper. The learned Attorney General 

put attention of this Court on the judgment and order passed by the 

trial Court dated 13.04.2011 and submits that the petitioner is a 

habitual offender since as many as 11(eleven) cases have been 

pending in different courts against him and hiding all these matters he 

submitted the nomination paper. According to him, though his 

nomination paper was initially accepted as valid by the Returning 

Officer (Respondent No.5) but on the basis of complaint made by 

Respondent No. 7 Election Appeal No. 01 of 2024 was admitted in 

hearing by the Respondent No. 4 and upon taking hearings from the 

contending parties the appellate authority found the present petitioner 

guilty of moral turpitude and accordingly his nomination paper was 

cancelled. The learned Attorney General submits that in the criminal 

revision though the fine was stayed but the sentence imposed upon 

the petitioner was not stayed by this Court and, as such, his 
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conviction is pending and for the reason the petitioner is not at all 

qualified to contest the upcoming Upazila Parishad Election. The 

learned Attorney General also submits that sections 8 and 13 of the 

Dc‡Rjv cwil` AvBb, 1998 be read together to find out the real intention 

of the Legislature and if the two sections be considered together then 

it would be clear that section 13 is dependent on section 8 of the Ain 

which debars the petitioner in contesting the upcoming Election 

Mr. Phobir Neogi, the learned Senior Advocate with Mr. Nurul 

Alam, the learned Advocate appearing for the Respondent No. 7 

submits that the petitioner having convicted and sentenced rigorous 

imprisonment for 5(five) years under section 392 of the Penal Code 

and the said order of conviction and sentence had been affirmed by 

the appellate Court against which the present petitioner filed a 

criminal revision and it is still pending. The learned Advocate 

contends that the conviction and sentence awarded under section 392 

of the Penal Code attracted the definition of moral turpitude, but the 

Respondent No. 5, the Returning Officer, committed illegality in 

accepting the nomination paper of the petitioner though he is bar by 

the statutory provision of section 8(2)(Gha) of the Ain. Mr. Neogi 

finally submits that law does not debar this respondent to file Election 

Appeal No.01 of 2024 and the Respondent No. 4 upon correctly 

admitted the appeal in hearing and had rightly allowed the said 

appeal, as such, the impugned order needs no interference by this 

Court. 
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Heard the learned Advocates of the both the sides, perused the 

writ petition, supplementary affidavit filed by the petitioner, affidavit-

in-oppositions filed on behalf of Respondent Nos. 2 and 7, the 

judgment and order passed by the learned Chief Judicial Magistrate, 

Moulovibazar in GR No. 122/2005 (Kulaura) dated 13.04.2011, 

judgment and order passed by the learned Additional Sessions Judge, 

Moulovibazar in Criminal Appeal No. 34 of 2011 dated 19.06.2011 

and materials on record. I have also considered the submissions made 

by the learned Advocates, the relevant laws/rules and the decisions 

cited by the respective parties. 

Upon hearing the respective parties, the moot question before 

this Court is whether the respondent No. 7 lawfully preferred Election 

Appeal No. 01 of 2024 and whether the order dated 28.04.2024 

passed by the Respondent No. 4 in the said appeal is lawful or not? 

The learned Advocate of the Respondent No.7 submits that 

there is no clear provision in law which debars the respondent in 

filing Election Appeal No. 01 of 2024. According to him, the 

Respondent No.4 has lawfully admitted the appeal and passed the 

impugned order. But in respect of maintainability of the said appeal, 

the learned Advocate of the instant writ petitioner submits that under 

Rule 18 of the Dc‡Rjv cwil` wbe©vPb wewagvjv, 2013, Respondent No.7 

being one of the contestant has no locus standi in preferring the above 

mentioned appeal. 

For ready reference, Rule 18 of the Dc‡Rjv cwil` wbe©vPb wewagvjv, 

2013 is reproduced below: 
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“18| g‡bvbqbcÎ M«nY ev evwZj Av‡`‡ki weiæ‡× Avcxj| (1) wewa 17 Gi Dc-

wewa (3) Gi Aaxb wiUvwb©s Awdmvi KZ©…K †Kvb c«v_©xi g‡bvbqbcÎ evwZj Kiv nB‡j DÛ 

c«v_©x g‡bvbqbcÎ evQvB‡qi Zvwi‡Li cieZ©x 3 (wZb) w`‡bi g‡a¨ D³ evwZj Av‡`‡ki 

weiæ‡× Dc-wewa (3) Gi Aaxb wbhy³ KZ©…c‡¶i wbKU Avcxj Kwi‡Z cvwi‡eb| 

(2) hw` †Kvb e¨vsK ev Avw_©K c«wZôv‡bi †Kvb Kg©KZ©v, wewa 17 Gi Dc-wewa (4) 

Gi Aaxb g‡bvbqbcÎ M«nY m¤ú‡K© c«̀ Ë wiUvwb©s Awdmv‡ii Av‡`‡k ms¶y× nb, Zvnv nB‡j 

D³ Kg©KZ©v g‡bvbqbcÎ evQvB‡qi Zvwi‡Li cieZ©x 3 (wZb) w`‡bi g‡a¨ Dc-wewa(3) G 

DwjøwLZ Avcxj KZ©…c‡¶i wbKU Avcxj Kwi‡Z cvwi‡eb| 

3) Dc-wewa (1) I (2) Gi D‡Ïk¨ c~iYK‡í Kwgkb GKRb miKvwi Kg©KZ©v‡K 

Avcxj KZ©…c¶ wnmv‡e wb‡qvM Kwi‡e Ges wewa 13 Gi Dc-wewa (1) Gi Aaxb c«Ávcb ev 

Dc-wewa 13 Gi Dc-wewa (3) Gi Aaxb weÁwß Rvixi mg‡qB D³iƒc wb‡qvM miKvix †M‡R‡U 

c«Kvk Kwi‡e| 

(4) g‡bvbqbcÎ M«nY ev evwZ‡ji weiæ‡× Avcxj, mivmwi A_ev †hiƒc c«‡qvRbxq 

ewjqv we‡ewPZ nB‡e †mBiƒc msw¶ß Z`‡šÍi ci, Dnv `v‡q‡ii ZvwiL nB‡Z 3(wZb) w`‡bi 

g‡a¨ wb®úwË Kwi‡Z nB‡e Ges Abyiƒc Avcx‡ji †¶‡Î M…nxZ wm×všÍ P~ovšÍ nB‡e|" 

[Underlining for giving emphasis) 

From a plain and meticulous reading of that Rule it is crystal 

clear that the candidate himself may prefer appeal against the order of 

cancellation of his nomination paper, and, any officer of the Bank or 

Financial Institution concerned may prefer appeal impugning the 

order of acceptance of nomination paper. 

In the case of Fazar Ali @ Manik Chand v. Fazar Ali (43 DLR 

(AD) 129] it was held by our Apex Court that the appeal was not 

preferred by the State. It appears that the appeal against the order of 

acquittal was filed before the High Court Division by a witness 

named in the charge-sheet, . . . . Hence, this leave petition is not 

maintainable in law. 

In the instant case in hand, the appeal was preferred by the 

Respondent No.7 who was not an officer of any Bank or Financial 

Institution. As such, the Respondent No. 7 had no locus standi in 
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filing the said appeal. Since Rule 18(2) of the Dc‡Rjv cwil` wbe©vPb 

wewagvjv, 2013 does not allow this respondent in preferring the disputed 

appeal, in this circumstances my considered view is that the very 

initiation of Election Appeal No. 01 of 2024 before the Respondent 

No.4 was without any lawful authority. 

The learned Advocate of the petitioner submits that the appeal 

was preferred by a contesting candidate (Respondent No.7) who does 

not have legal mandate to prefer the said appeal but the Respondent 

No.4 though was coramnonjudice in spite of that most illegally 

admitted as well as allowed the appeal holding that the petitioner has 

been convicted in a criminal case. Mr. Ahsanul Karim, the learned 

Senior Advocate contends that in deciding the appeal, the Respondent 

No. 4 had hopelessly failed to consider that the said judgment and 

order of conviction and sentence is still under challenge in this Court 

and the same has not yet been final. 

It is evident from the record that in the nomination paper the 

petitioner had mentioned the number of cases filed against him as 

well as the results thereof. It was also mentioned therein that Criminal 

Revision No. 1046 of 2011 filed by the petitioner has been pending in 

this Court. The Returning Officer (Respondent No.5) perused all the 

documents annexed to the nomination paper and thereafter accepted 

the same on 23.04.2024. In accepting the nomination paper 

(Annexure-D) valid, the Returning Officer observed: 
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ÒD³ cÖv_©xi AbjvB‡b Av‡e`bK…Z di‡g D‡jøwLZ Z_¨ hvPvB Kiv n‡q‡Q| 

mKj g~j KvMRcÎ, e¨vsK n‡Z cÖvß wi‡cvU©, _vbv n‡Z cÖvß gvgjv msµvšÍ Z_¨ hvPvB 

K‡i Ges Ab¨ †Kvb AvcwË bv _vKvq D³ g‡bvbqbcÎ  hvPvB evQvBqv‡šÍ M„nxZ nj|Ó  

From the above, it appears that Respondent No. 5 had inquired 

into the information provided by the petitioner in the nomination 

paper under Rules 17 of the Dc‡Rjv cwil` wbe©vPb wewagvjv, 2013 but did 

not find any cases pending for investigation in any Police Stations or 

pending for trial in any Courts against the present petitioner. The 

respondent No.5 also found that the petitioner was not a defaulter of 

Bank loan. 

It further appears that on 25.04.2024 one Md. Kamal Hossain 

(Respondent No. 7) filed Election Appeal No. 01 of 2024 before the 

Respondent No.4 for cancellation of the nomination paper of the 

petitioner. The Appeal was admitted for hearing on 26.04.2024 and it 

was allowed by Respondent No. 4 on 28.04.2024. In allowing the 

same, Respondent No.4 observed that the petitioner was convicted for 

5(five) years on 13.04.2011 in GR. No. 122 of 2005 by the Chief 

Judicial Magistrate, Moulovibazar which was subsequently affirmed 

by the learned Additional Sessions Judge, Moulovibazar in Criminal 

Appeal No. 34 of 2011 vide judgment and order dated 19.06.2011 

and thus cancelled the nomination paper of the petitioner under 

section 8(2)(Gha) of the Dc‡Rjv cwil` AvBb, 1998. 

For correct appreciation of the matter in dispute, the impugned 

order is reproduced below in verbatim: 

“AvcxjKvix Dcw ’̄Z| ïbvbx‡Z AvcxjKvix c«wZØ›Øx c«v_©x Rbve †gvt Kvgvj †nv‡mb 

wb‡qvwRZ weÁ AvBbRxex Rvbvb †h, c«wZØ›Øx c«v_©x Rbve †gvt ZvRyj Bmjvg ZvR, wcZv-Avãyj 
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MwY, gvZv-‡Mv‡j Avg`vb †eMg, mvwKb-RMbœv_cyi, WvKNi, Dc‡Rjv I †Rjv: †gŠjfxevRv‡ii 

wbe©vPbx njdbvgvi 2(L) G ewY©Z wRAvi 122/2005Bs †gvKÏgvq weÁ Pxd RywWwmqvj 

g¨vwR‡÷«U Av`vjZ KZ©…K †gvt ZvRyj Bmjvg ZvR‡K 5 eQ‡ii mvRv c«̀ vb Kiv nq| 

cieZ©x‡Z Rbve †gvt ZvRyj Bmjvg ZvR †dŠR`vix Avwcj gvgjv 34/2011 `v‡qi Ki‡j weÁ 

AwZwi³ †Rjv I `vqiv RR Av`vj‡Zi 13/04/2011 Zvwi‡Li Av‡`‡k weÁ RywWwmqvj 

Av`vjZ KZ©…K c«̀ Ë ivq envj iv‡Lb| ZrciewZ©‡Z gnvgvb¨ nvB‡KvU© wefv‡M †dŠR`vix 

wiwfkb bs-1046/2011 `v‡qi Kiv n‡j †gvKÏgvwUi iæj ïbvbxi Rb¨ Ac«̄ ‘Z Ae ’̄vq 

eZ©gv‡b wePvivaxb| †h‡nZy D³ †dŠR`vix wiwfkb bs-1046/2011 gvgjvq Rbve †gvt ZvRyj 

Bmjvg ZvR Gi mvRv ’̄wMZ Kiv nqwb Ges wZwb GKRb mvRvc«vß Avmvgx †m‡nZy wiUvwb©s 

Awdmvi KZ©…K ‰ea †NvwlZ g‡bvbqbcÎwU weÁ AvBbRxex evwZ‡ji c«v_©bv K‡ib| 

Rbve †gvt ZvRyj Bmjvg ZvR KZ©…K wb‡qvwRZ weÁ AvBbRxex wiUvwb©s Awdmvi 

KZ©…K ‰ea †NvwlZ g‡bvbqbcÎwU envj ivLvi c‡¶ c«‡qvRbxq KvMRcÎmn hyw³ Dc ’̄vcb 

K‡ib| weÁ AvBbRxex 15 Ryb 2015 wL«. Zvwi‡L evsjv‡`k myc«xg †Kv‡Ui nvB‡KvU© wWwfkb 

(wµwgbvj wiwWkbvj RywiwWKkb) wµwgwbj wiwfkb bs 1046/2011 Gi Av‡`‡ki Kwc `vwLj 

K‡ib| D³ Av‡`‡k D‡jøL i‡q‡Q- "Let the order of bail granted earlier by this 

Court be extended till disposal of the rule from date"| weÁ AvBbRxex wiUvwb©s 

Awdmvi KZ©…K c«̀ Ë Av‡`k A_©vr Rbve †gvt ZvRyj Bmjvg Zv‡Ri g‡bvbqbcÎ ‰ea †Nvlbvi 

Av‡`k envj ivLvi c«v_©bv K‡ib| 

wiUvwb©s Awdmvi KZ©…K Dc ’̄vwcZ g‡bvbqbcÎ, mshy³ KvMRcÎ, Dfqc‡¶i wbhy³ 

AvBbRxexi `vwLjK…Z KvMRcÎ †`Ljvg| Dfqc‡¶i weÁ AvBbRxexM‡Yi e³e¨ ïbjvg| 

Dc‡Rjv cwil` wbe©vPb wewagvjv, 2013 Gi wewa 16, 17, 18 Ges 20 Gi weavb ch©v‡jvPbv 

Kijvg| wiUvwb©s Awdmvi KZ©…K `vwLjK…Z g‡bvbqbcÎ ch©v‡jvPbvq †`Lv hvq, c«wZØ›Øx c«v_©x 

Rbve †gvt ZvRyj Bmjvg ZvR Zvui g‡bvbqbc‡Î gvgjvq Z_¨ D‡jøL Ki‡jI mvRvi wel‡q 

†Kvb Z_¨ D‡jøL K‡ibwb| wRAvi 122/2005Bs †gvKÏgvq weÁ Pxd RywWwmqvj g¨vwR‡÷«U 

KZ©…K Rbve †gvt ZvRyj Bmjvg ZvR‡K 5 eQ‡ii mvRv c«̀ vb Kiv n‡q‡Q| cieZ©x‡Z Rbve 

†gvt ZvRyj Bmjvg ZvR †dŠR`vix Avwcj gvgjv 34/2011 `v‡qi Ki‡j weÁ AwZwi³ †Rjv 

I `vqiv RR 13/04/2011 Zvwi‡Li Av‡`‡k mvRvi ivq envj iv‡Lb| ZrciewZ©‡Z wZwb 

gnvgvb¨ nvB‡KvU© wefv‡M †dŠR`vix wiwfkb bs- 1046/2011 `v‡qi Ki‡j †gvKÏgvwU 

eZ©gv‡b gnvgvb¨ nvB‡KvU© wefv‡M Ac«̄ ‘Z Ae ’̄vq wePvivaxb i‡q‡Q| ivq ch©v‡jvPbvq †`Lv 

hvq Abvq †gvt ZvRyj Bmjvg Zv‡Ri ïay Rwigvbv ’̄wMZ Kiv n‡jI mvRv ’̄wMZ Kiv nqwb| 

Dc‡Rjv cwil` AvBb, 1998 Gi 8(2)(N) Abymv‡i '‡Kvb ‰bwZK ’̄jbRwbZ †dŠR`vwi 

Aciv‡a †`vlx mve¨¯Í nBqv Ab ~̈b ỳB ermi Kviv `‡Û `wÛZ nb Ges Zvunvi gyw³ jv‡fi cvuP 

ermi AwZevwnZ bv nBqv _v‡K Z‡e wZwb †Pqvig¨vb nIqvi A‡hvM¨ nB‡eb'| mvwe©K 

ch©v‡jvPbvq wiUvwb©s Awdmvi KZ©…K c«̀ Ë Av‡`k n¯Í‡¶c‡hvM¨| 

AZGe, Av‡`k nq †h,  

Av‡`k 

01| Avcxj Av‡e`b gÄyi Kiv n‡jv| 
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02| wiUvwb©s Awdmvi KZ©…K c«wZØ›Øx c«v_©x Rbve †gvt ZvRyj Bmjvg ZvR, wcZv-Avãyj MwY, 

gvZv-‡Mv‡j Avg`vb †eMg, mvwKb-RMbœv_cyi, WvKNi, Dc‡Rjv I †Rjv| †gŠjfxevRv‡ii g‡bvbqb 

‰ea †NvlYv msµvšÍ Av‡`k evwZj Kiv n‡jv| 

 03| mswkøó mKj‡K AewnZ Kiv †nvK| 

     ¯̂v/- 
28.04.2024 

     (W. Dwe© web‡Z mvjvg) 
‡Rjv c«kvmK, †gŠjfxevRvq 

Avcxj KZ©…c¶ 
6ô Dc‡Rjv cwil` mvaviY wbe©vPb 2024 
 

From the above it appears that though the Respondent No.7 

under the law had no authority to file the above mentioned Election 

Appeal, inspite of that the Respondent No.4 had illegally admitted the 

same and finally allowed the appeal on the ground that the petitioner 

was convicted for 5(five) years in a criminal case which constituted 

'moral turpitude' and for the reason the nomination paper of the 

petitioner was cancelled. 

In the case of BREB v. BERC [29 BLC (AD) 1) the hon'ble 

Appellate Division held that the question of jurisdiction cannot be 

conferred to a court/ tribunal if it is found that the court tribunal has 

no jurisdiction to try the suit/case as the case may be. 

It appears that the Respond No. 7 had illegally filed the 

Election Appeal and the Respondent No. 4 violating the provisions 

laid down in Rule 18 of the Bidhimala illegally admitted and 

disposed of the said appeal, in the circumstances taking into the ratio 

provided in the above mentioned reported case by our Apex Court, I 

am of the view that the order passed by the Respondent No. 4 on 

28.04.2024 suffers from illegality. Actually the Respondent No.4 had 
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no jurisdiction to admit and disposed of the appeal filed by the 

Respondent No. 7. 

On consideration of the case laws cited by the learned 

Advocate of the petitioner as well as the materials on record I am of 

the opinion that Election Appeal No. 01 of 2024 was preferred by a 

contesting candidate who does not have mandate to prefer an appeal 

under the law, as such, the appeal is void and non-est. Since the 

appeal was void, all subsequent proceedings including the impugned 

order passed by the Respondent No.4 appears to nullity and void-ab-

initio. 

I have carefully examined the provisions laid down in sections 

8 and 13 of the Dc‡Rjv cwil` AvBb, 1998. It appears that section & of 

the Ain prescribes qualifications and disqualifications of a candidate 

who wishes to contest in the Upazila Parishad Election. On the other 

hand, section 13 of the Ain deals with the manner and procedure of 

removal of the elected Chairman and Vice-Chairman etc. of the 

concerned Upazila 

Sections 8 of the Dc‡Rjv cwil` AvBb, 1998 runs thus: 

ˊˊ8| †Pqvig¨vb I fvBm †Pqvig¨vb †hvM¨Zv I A‡hvM¨Zv: (1) †Kvb e¨w³ Dc-aviv 

(2) Gi weavb mv‡c‡¶, †Pqvig¨vb I fvBm †Pqvig¨vb wbe©vwPZ nBevi †hvM¨ nB‡eb, hw`, 

(K) wZwb evsjv‡`‡ki bvMwiK nb; 

(L) Zvunvi eqm cuwPk ermi c~Y© nq; Ges 

(M) wZwb aviv 19 G DwjøwLZ †fvUvi ZvwjKvfy³ nb| 

(2) †Kvb e¨w³ †Pqvig¨vb I fvBm †Pqvig¨vb wbe©vwPZ nBevi Ges _vwKevi †hvM¨ 

nB‡eb bv, hw` wZwb- 

(K) evsjv‡`‡ki bvMwiKZ¡ cwiZ¨vM K‡ib ev nvivb- 

(L) †Kvb Dchy³ Av`vjZ KZ©…K Ac«K…wZ ’̄ ewjqv †NvwlZ nb| 
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(M) †`Dwjqv †NvwlZ nb Ges †`Dwjqv †NvwlZ nBevi ci `vq nB‡Z Ae¨vnwZ jvf 

bv Kwiqv _v‡Kb| 

(N) †Kvb ‰bwZK öjbRwbZ †dŠR`vwi Avciv‡a †`vlx mve¨¯Í nBqv Ab ~̈b `yB 

ermi Kviv`‡Û `wÛZ nb Ges Zvunvi gyw³ jv‡fi ci cvuP ermi AwZevwnZ bv nBqv _v‡K| 

(O) c«RvZ‡š¿i ev cwil‡`i Ab¨ †Kvb ’̄vbxq KZ©…c‡¶i †Kvb jvfRbK c‡` 

mve©¶wYK AwawôZ _v‡Kb| 

(Z) weMZ cvuP erm‡ii g‡a¨ †h †Kvb mg‡q `Ûwewai aviv 189, 192, 213, 332, 

330 I 353 Gi Aaxb †`vlx mve¨¯Í nBqv mvRvc«vß nb|" 

On perusal of the provision of section 8 of the Ain it is evident 

that this section is applicable for determination of the qualifications 

and disqualifications of a candidate who wanted to compet in the 

upcoming Election. Section 8(2)(Z) deals with Penal Code offences. 

The petitioner was convicted under section 392 of the Penal Code 

which is not incorporated in section 8(2)(Z)of the Ain. As such, it 

appears that the petitioner was never convicted for an offence of 

moral turpitude. 

Section 13 of the said Ain provides 

"13| †Pqvig¨vb BZ¨vw`i AcmviY| (1) †Pqvig¨vb, fvBm †Pqvig¨vb ev gwnjv 

m`m¨mn †h †Kvb m`m¨ Zvunvi ¯̂xq c` nB‡Z AcmviY‡hvM¨ nB‡eb, hw` wZwb- 

(K) hyw³m½Z KviY e¨wZ‡i‡K cwil‡`i ci ci wZbwU mfvq Abycw ’̄Z _v‡Kb| 

(L) cwil` ev iv‡ó«i ¯̂v‡_©i nvwbKi †Kvb Kvh©Kjv‡c RwoZ _v‡Kb A_ev ‰bwZK 

öjbRwbZ Aciv‡a Av`vjZ KZ©…K `Ûc«vß nb| 

(M) Am`vPviY, `yb©xwZ ev ¶gZvi Ace¨env‡ii `v‡q †`vlx mve¨¯Í nb A_ev 

cwil‡`i †Kvb A_© ev m¤úwËi ¶wZ mvab ev Dnvi AvZ¥mv‡Zi ev Acc«‡qv‡Mi Rb¨ `vqx nb; 

(N) Zvunvi `vwqZ¡ cvjb Kwi‡Z A¯̂xKvi K‡ib A_ev kvixwiK ev gvbwmK Amvg‡_©̈ i 

Kvi‡Y Zvunvi `vwqZ¡ cvj‡b A¶g nb| 

(O) wbe©vP‡bi ci aviv 8(2) Abyhvqx wbe©vP‡bi A‡hvM¨ wQ‡jb g‡g© c«gvwYZ nb| 

(P) evwl©K 12 (evi) wU gvwmK mfvi g‡a¨ b ~̈bZg 9 (bq)wU mfvq M«nY‡hvM¨ KviY 

e¨wZ‡i‡K †hvM`vb Kwi‡Z e¨_© nb| 

e¨vL¨v|-(A) GB Dc-avivq ewY©Z Am`vPiY ewj‡Z ¶gZvi Ace¨envi, aviv 10 

Abyhvqx m¤úwË m¤úwK©Z †NvlYv c«̀ vb bv Kiv wKsev AmZ¨ njdbvgv `vwLj Kiv, AvBb I 
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wewai cwicš’x Kvh©Kjvc, ỳb©xwZ, Am`ycv‡q e¨w³MZ myweav M«nY, c¶cvwZZ¡, ¯̂Rbc«xwZ, 

B”QvK…Z Ackvmb, BZ¨vw` eySvB‡e| 

(Av) GB Dc-avivq ewY©Z ‰bwZK öjbRwbZ Aciva ewj‡Z `Ûwewa‡Z msÁvwqZ 

Pvù vevwR, Pywi, `m ÿZv, WvKvwZ, wQbZvB, m¤úwË AvZ¥mvr, wek¦vm fsM, al©Y, nZ¨v, Lyb Ges 

Prevention of Corruption At, 1947 (Act, 11 of 1947) msÁvwqZ- Criminal 

misconduct" BZ¨vw` eySvB‡e'|" 

Section 13 of the Ain begin with the words "‡Pqvig¨vb BZ¨vw`i 

AcmviY" which primarily gave meaning that after holding office of the 

Chairman etc. of the Upazila Parishad, a person could be removed 

from his office on the grounds stated therein. 

In the instant case, the petitioner was yet to be elected as the 

Chairman of the concerned Upazila Parishad, rather he was willing to 

contest in the upcoming Election. Moreover, the meaning of 'moral 

turpitude' has not been incorporated in section 8 of the Ain rather in 

the said section some of the Penal Code offences had been mentioned 

which does not fall under the umbrella of 'moral turpitude'. 

Explanation annexed to section 13 of the Ain has given the definition 

of moral turpitude' which, in my view, should be taken into 

consideration at the time when a person be elected as the Chairman 

etc. of the concerned Upazila Parishad. Basically, section 8 of the Ain 

concentrated to determination of eligibility of a candidate while 

section 13 centred on removal of an elected representative of the 

Upazila Parishad. In another sense, section 8 deals with pre-election 

matter whereas section 13 centred on post election disputes. 

Definition of ˊmoral turpitudeˊˊ given in section 13 cannot be 

stretched to section 8 of the Ain to give a meaning for the purpose of 

section 8 thereof. In the case of Abul Kashem v. Mahmudul Hasan 
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[64 DLR (AD) 65] the Appellate Division held, "An 'Explanation' is, 

however, treated as part of the enactment and accordingly it should be 

read and construed with the section with which it is appended." 

I have considered the submission made by the learned Attorney 

General as well as the contention raised by Mr. Probir Neogi, the 

learned Senior Advocate for the Respondent No. 7. On going through 

the judgment and order pronounced by the learned Chief Judicial 

Magistrate, Moulovibazar, in G.R. No. 122 of 2005 along with 

materials on record. It appears that though the petitioner was 

convicted under section 392 of the Penal Code but it is matter of 

concern that the informant of the said case was not examined by the 

trial Court. The seizure list witnesses were examined but they did not 

say a single word against the petitioner regarding his involvement in 

the alleged crime but only on the basis of the testimony of the 

Investigating Officer as well as other police personnel, the trial Court 

convicted the petitioner under section 392 of the Penal Code. In 

deciding Criminal Appeal No. 34 of 2011 this matter was also 

ignored by the learned Additional Sessions Judge, Moulovibazar. It 

further appears that being aggrieved by and dissatisfied with the 

judgment and order passed by the learned Additional Sessions Judge, 

Moulovibazar the petitioner filed Criminal Revision No. 1046 of 

2011 which is pending in this Court. 

The learned Attorney General contends that the instant 

petitioner in his online nomination paper gave false and fabricated 

statements about pending cases filed against him. He further submits 
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that the writ petitioner committed offence which was proved and 

accordingly has been convicted and sentenced for 5(five) years. Such 

deviation from the honesty and integrity shall be considered as moral 

turpitude and thus the Respondent No. 4 has rightly allowed the 

appeal and thereby set-aside the decision of the Respondent No. 5 - 

the learned Attorney General yoked. The learned Attorney General 

further contends that mere suspension of fine in criminal revision 

does not ipsofacto stayed the operation of the conviction and sentence 

awarded to the present petitioner and, as such, he is not eligible for 

contesting in the Election. 

The learned Attorney General's main argument centred on the 

conviction of the petitioner. According to him, the petitioner was 

convicted for 'moral turpitude'. He did not say anything about the 

legal position of the Respondent No.7 in filing Election Appeal No. 

01 of 2024. It has already observed that Respondent No.7 had filed 

the appeal violating the legal provisions laid down in Rule 18 of the 

Bidhimala. It is also decided that activities of Respondent No. 4 

found void. In the circumstances, it appears that the impugned order 

is liable to be set aside. 

Bearing the principles laid down in Abul Kashem's case, it is 

already been observed that section 8 of the Ain is silent in giving 

definition of the terms 'moral turpitude' and, as such, the submission 

made by the learned Attorney General in this respect bears no 

substance. 
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It is not necessary to discuss the fate of Criminal Revision 

No.1046 of 2011 filed by the present petitioner and it's impact on his 

candidature but since all the contending parties made submission on 

this particular issue, in the circumstance I would like to add few 

words on it. 

I have examined the nomination papers specially column Nos. 

2.ka, 2.kha and 3.ka, 3.Kha of the same. It appears that in the 

appropriate columns the petitioners had furnished the detailed 

particulars of the respective cases. In some of the cases he was 

acquitted and in another he was discharged. He had been convicted in 

a case filed under section 392/411 of the Penal Code against which 

Criminal Revision No. 1046 of 2011 is pending. It has already been 

observed that in the said case the informant, a vital witness, was not 

testified and the seizure list witnesses were also failed to fasten the 

accused i.e. the present petitioner in committing the alleged offence. 

It is on record that after scrutiny of the nomination papers as 

well as gathering knowledge from different sources, the Returning 

Officer (Respondent No. 5) found that the information provided by 

the petitioner therein appears to him correct and accordingly, he 

accepted the nomination paper. On going through the materials on 

record, it is evident that in Criminal Revision No. 1046 of 2011 the 

petitioner obtained bail. The fine was stayed by this Court. The said 

criminal revision is pending before this Court. It is not finally 

adjudicated. In is on record that being aggrieved by the order of 

conviction and sentence the petitioner preferred a criminal appeal 
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before the learned Session Judge, Moulavibazar. The appeal was 

eventually heard and disposed of by the learned Additional Sessions 

Judge, Moulavibazar. As I have been acquainted from the materials 

on record that in deciding the appeal, the lower appellate Court did 

not exercise it's judicial mind in finding out the discrepancies which 

were available in the case records of the trial Court. The learned 

Additional Sessions Judge did not give his attention that in passing an 

order of conviction and sentence, the learned Chief Judicial 

Magistrate, Moulavibazar failed to record the evidence of the 

informant of the case. The seizure list witnesses were failed to 

implicate the accused (present petitioner) in this case, yet the trial 

Court convicted him and the appellate Court below without going 

through the record blindly affirmed the said judgment and order of 

conviction and sentence. 

Appeal is the continuation of the original case. In our country, 

the provision of filing second appeal is not permitted. As such, an 

aggrieved party may prefer criminal revision against the order passed 

in first appeal. Criminal Revision No. 1046 of 2011 is not an 

exception to this general rule. It is yet to finalize. The matter is 

pending before this Court. 

But without taking into consideration of these vital principles 

of law in mind, the Respondent No. 4 in the impugned order most 

arbitrarily observed that the petitioner is guilty of moral turpitude and 

thus illegally allowed the Election Appeal setting aside the order 

dated 23.04.2024 passed by the Respondent No.5. I have also perused 
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the case laws referred to by the learned Advocate of the petitioner and 

of the view that there is a strong primafacie case in favour of the 

present petitioner and, as such, the petitioner is entitled to get relief as 

prayed for. 

In the result, the Rule is made absolute without any order as to 

costs. 

The impugned order dated 28.04.2024 (Annexure-F) passed by 

the Respondent No.4 in Election Appeal No.01 of 2024 is set aside 

and those of the Respondent No.5 is restored. 

The respondent Nos. 2-6 are directed to allocate Election 

Symbol in favour of the petitioner and to allow him to participate in 

the 6
th
 Upazila Parishad General Election, 2024. 

The public notice issued on 02.05.2024 by the Respondent 

No.5 declaring the Respondent No.7 elected treating him uncontested 

is hereby set aside. 


