IN THE SUPREME COURT OF BANGLADESH

Present:

HIGH COURT DIVISION
(Civil Appellate Jurisdiction)

First Miscellaneous Appeal No. 383 of 2023
With
Civil Rule No. 1002(FM) of 2023

In the matter of:

Auko-Tex Limited represented by its Managing
Director Abdus Sobhan, son of Md. Ansar Ali
and Johra Khatun of South Panishail, Jiranibazar,
BKSP, Police Station-Kashimpur, District-
Gazipur and at present: House No. 103(1*
Floor), Northern Road, DOHS, Baridhara,
Dhaka-1206.

... Appellant

-Versus-

Wahida Anowar of House of 16, Road No. 08,
Block- A, Section-12, Mirpur, Pallabi, Dhaka
and others.

...Respondents.

Mr. Imam Hasan with
Mr. Md. Shahinul Islam, Advocates
...For the appellant-
petitioner

No one appears
...For the respondent-opposite-party no. 1

Heard and Judgment on 14.07.2024.

Mr. Justice Md. Mozibur Rahman Miah

And

Mr. Justice Md. Bashir Ullah

Md. Mozibur Rahman Miah, J.




2

Since the point of law and fact so figured in the appeal and that of
the rule are intertwined, they have heard together and are being disposed
of by this common judgment.

At the instance of defendant no. 4 in Title Suit No. 288 of 2023,
this appeal is directed against the judgment and order dated 20.07.2023
passed by the learned Joint District Judge, 1* Court, Dhaka in the said suit
allowing an application for injunction so filed by the plaintiffs-
respondents under section 151 of the Code of Civil Procedure holding that,
the plaintiffs have good prima facie arguable case. It is at that stage, the
defendant no. 4 as appellant preferred the instant appeal. After preferring
the appeal, the self-same defendant no. 4 as petitioner also filed an
application for staying operation of the impugned judgment and order on
which this court issued rule and passed an order of stay of the operation of
the said order initially for a period of 3(three) months which gave rise to
Civil Rule No. 1002(FM) of 2023. However, the order of stay was lastly
extended on 19.02.2024 for another 6(six) months.

The salient facts leading to preferring this appeal are:

The present respondent nos. 1-7 as plaintiffs originally filed the
aforesaid suit seeking following prayers:
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On the date of filing the said suit dated 03.04.2023, the plaintiffs
also filed an application for temporary injunction under order XXXIX,
rule 1 and 2 read with section 151 of the Code of Civil Procedure for
injunction restraining the defendants from changing the nature and
character of the suit property or selling the flats of the building under
construction being built on the suit properties. On the basis of the said

application, the learned Judge of the trial court vide order dated



03.04.2023 issued show cause notice upon the defendants directing them
to explain within 15 days as to why an order of temporary injunction will
not be granted.

Since no ad-interim order was passed on the application for
temporary injunction, the plaintiffs then on 10.05.2023 filed an
application under section 151 of the Code of Civil Procedure on the self-
same prayer made earlier in the application for temporary injunction.
Thereafter, on 30.05.2023, the plaintiffs filed another application also
under section 151 of the Code of Civil Procedure seeking self-same
prayer made in their earlier application. However, on the basis of the
applications for temporary injunction filed under section 151 of the Code
of Civil Procedure, the learned Judge then vide his order dated 20.07.2023
allowed the same and passed an ad-interim order of injunction against the
defendant no. 4-appellant ex parte restraining it (defendant no. 4) from
selling or transferring the scheduled property till filing of written
objection by that defendant no. 4 against the application for temporary
injunction or to dispose of the said application. It is at that stage, the
defendant no. 4 as appellant preferred this appeal and also filed an
application for stay of the operation of the said order on which the rule
was issued as has been stated hereinabove.

Mr. Imam Hasan, the learned counsels appearing for the appellant-
petitioner upon taking us to the memorandum of appeal including the
impugned order and that of the application for stay and the the documents
appended therewith at the very outset submits that, the learned Judge of

the trial court erred in law in not taken into consideration of the fact that,



the plaintiffs-respondents have no prima facie case in obtaining any order
of injunction yet the learned Judge found good prima facie arguable case
misconceively in their favour and passed ad-interim injunction.

The learned counsel in his second leg of submission also contends
that, since from the materials on record, it shows that, the summons
neither of the suit nor two applications filed for ad-interim injunction
under section 151 of the Code of Civil Procedure were at all served upon
the defendant no. 4-appellant but still the learned Judge came to a finding
that, even after receiving show cause notice of the application for
injunction, the defendant no. 4 did not appear and then allowed the
application for injunction ex parte vide impugned order which cannot
sustain.

The learned counsel by referring to the “service return” so
submitted by the process server which has been annexed with the
application for stay as of Annexure-‘F’ series also submits that, though it
was alleged by the process server that, one, Saddam as guard of the
appellant received the summons but that guard is not any agent
representing the appellant-petitioner and that very fact has clearly been
asserted in the written statement as well as in written objection so filed by
the appellant against the suit and application for temporary injunction.

The learned counsel in that regard, by referring to the provision of
order V, rule 12 of the Code of Civil Procedure contends that, the
summons will be regarded as ‘“served” if the same is received by the
defendant or its assigned agent but the alleged guard is neither any agent

let alone authorized by the appellant to receive the summons or show



cause notice alleged to have issued on the basis of the applications for
injunction so filed under section 151 of the Code of Civil Procedure so the
learned Judge has misplaced the said provision while passing the
impugned order observing that, in spite of receiving show cause notice,
the defendant no. 4 did not appear to contest the application for injunction.

The learned counsel further contends that, since after filing the
written statement as well as the written objection by the appellant both
dated 19.10.2023, it also filed another application under order XXXIX,
rule SA(3) of the Code of Civil Procedure also on 19.10.2023 for vacating
(2%5=¥) the order of ad-interim injunction and the learned Judge upon
entertaining the said application on the same date fixed the said
application for hearing on 13.02.2024 (which was fixed earlier) and
thereby he clearly violated the statutory provision so enshrined in order
XXXIX, Rule 5A(3) of the Code of Civil Procedure innot hearing the
matter within seven days of the appearance of the appellant and therefore,
the impugned order cannot be sustained in law.

When we pose a question to the learned counsel for the appellant-
petitioner to let us apprise as to whether, the learned Judge of the trial
court has ever taken up the original application for temporary injunction
on which a show cause notice was issued and subsequently an ad interim
order of injunction was passed, the learned counsel then very vehemently
submits that, in spite of insisting by the defendant no. 4 to take up the
application for injunction for hearing, the learned Judge has not yet taken

up the application for hearing as the plaintiffs of the suit have not been



pressing the said application and finally prays for allowing the appeal as
well as making the rule absolute.

Though record shows that, upon serving of the notice of the appeal
as well as the rule one, Mr. Abrar Khan Taslim, learned counsel entered
appearance for the respondent no. 1 by filing a power and the matter has
been appearing at the top of the list yet the learned counsel did not bother
to turn up to oppose the appeal as well as the rule.

Be that as it may, we have considered the submission so advanced
by the learned counsel for the appellant and perused the memorandum of
appeal including the impugned order and other documents appended with
the application for stay.

We have also very meticulously gone through the provision so
expounded in order XXXIX, rule SA(3) of the Code of Civil Procedure as
well. At the first instance, we have perused the prayer so have been made
in the original suit which was filed for declaration of title, declaration of
certain sale deeds claiming to be void and not binding upon the plaintiffs
as well as for recovery of khas possession. On going through prayer ‘ga’
to the plaint, we find that, the plaintiffs have challenged the propriety of
the registered sale deed being no. 1580 dated 27.02.2019 through which
the defendant no. 4-appellant acquired suit property from the defendant
nos. 1-3. It is also admitted position that, the said property on which the
defendant no. 4-appellant acquired in regard to 6 kathas 12 chataks of
land is a leasehold land of Rajdhani Unnayan Kartipakkha (precisely, the
RAJUK) and upon going through the written statement, we find from

paragraph no. ‘ja’ that, the vendors upon taking permission from RAJUK



sold out the same in favour of the defendant no. 4-appellant. So invariably,
RAJUK is a necessary and proper party on whose presence the suit is
required to be disposed of. In any case, we would like to confine our
discussion and observation keeping ourselves within the ambit of the
validity of the impugned order of ad-interim injunction though passed ex
parte against the defendant no. 4-appellant.

On going through the impugned order, we find that, the learned
Judge just in one line has found “good prima facie arguable case” in
favour of the plaintiffs but he has not assigned any reason how he found
such “good prima facie arguable case” in their favour though fact remains,
the suit was also filed for recovery of khas possession as evident from
prayer ‘gha’ (9) to the plaint. So, if any suit is filed for recovery of khas
possession it invariably proves that, the plaintiffs have got no possession
in the suit property for which such prayer has been made. So, if the
plaintiffs are found to have no possession in the suit land no injunction in
any form can be granted.

Furthermore, though the property is a leasehold property of RAJUK,
so the allegation of the plaintiffs that, the defendant no. 4 is going to
transfer or sell the property elsewhere also cannot be sustained. In any
view of the matter, the assertion of the learned Judge of the trial court that
the plaintiffs have got a “good prima facie arguable case” does not at all
stand. On top of that, the learned Judge of the trial court has not discussed
two other basic principles followed in adjudicating an application for
injunction as the learned Judge has not discussed as to whether the

balance of inconvenience stand against them and they would suffer



irreparable loss and injury if an order of injunction is not granted and
understandably in absence of those two principles to have found in favour
of the plaintiffs no ad-interim injunction can be granted.

Having said that, since the application filed by the defendant no. 4-
appellant under order XXXIX, rule 5A(3) of the Code of Civil Procedure
has not been taken into consideration by the learned Judge by disposing
the matter (interim order of injunction) within 7(seven) days of the
appearance of the appellant rather set the date for hearing on 13.02.2024
so the learned Judge has patently violated the provision so have been
provided therein.

Regard being had to the above facts and circumstances, we don’t
find any shred of merit or substance in the impugned order which is liable
to be set aside.

In the result, the appeal is allowed however without any order as to
costs.

The impugned judgment and order dated 20.07.2023 passed by the
learned Joint District Judge, 1% Court, Dhaka in Title Suit No. 288 of
2023 is set aside consequent to, the application for temporary injunction
filed on 03.04.2023 stands rejected.

Since the appeal is allowed, the connected rule being Civil Rule No.
1002(FM) of 2023 is hereby made absolute.

Resultantly, the order of stay passed at the time of issuance of the
rule stands vacated in the event of setting aside the impugned order.

However, the learned Judge of the trial court is directed to dispose

of the Title Suit No. 288 of 2023 as expeditiously as possible.
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Let a copy of this judgment be transmitted to the learned Joint

District Judge, 1% Court, Dhaka forthwith.

Md. Bashir Ullah, J.

I agree.

Abdul Kuddus/B.O.



