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In the instant matter a Rule Nisi was issued on an application
under Article 102 of the Constitution of the People’s Republic of

Bangladesh in the following terms:

“Let a Rule Nisi be issued calling upon the
respondents to show cause as to why the issuing of the
arbitrary Bill being No. 5558141, Customer No.
16178903, Account No. 0011633 dated 08.01.2024 by
the Respondent No. 1/Dhaka Power Distribution
Company Limited (DPDC) without following the
Compromise Agreement dated 17.10.2023 and the
Judgment and Order of BERC dated 28.10.2018 and
10.12.2023 should not be declared to have been made
illegal, without lawful authority and is of no legal
effect and/or pass such other or further order or
orders as to this Court may seem fit and proper.”

At the time of issuance of the Rule it was further ordered
that,

“Pending hearing of the Rule, the respondent
no. 1 is hereby directed not to disconnect the

electricity line of the petitioner.

The respondent No. 1 is directed to produce
regular Monthly Bill from the period of January, 2024
onwards and the petitioner is directed to pay the

regular bills.”
Necessary facts for disposal of the instant Rule, as narrated
in the writ petition, in short, are that, the petitioner i.e. the Eastern

Tower Flat Owners' Co-Operative Society Limited (ETFOCS Ltd.),



is the flat-owners’ association of 150 (one hundred and fifty)
apartments situated at 51 New Eskaton Road, Dhaka. This building
complex 1.e. the Eastern Tower consists of 3 (three) eighteen
storied buildings. In addition to the 150 apartments, there are 38
(thirty-eight) commercial shops and 01 (one) commercial Bank
situated in the common area of this building complex. The
Respondent Dhaka Power Distribution Company Limited (DPDC)
is its electricity supplier. This building complex was constructed in
the year 1989. Power Development Board (PDB) and Dhaka
Electricity Supplier Authority (DESA) used to supply electricity to
this building complex till June 2008. After creation of DPDC, it
started supplying electricity to Eastern Tower from July 2008. All
on a sudden in July, 2009 DPDC changed its metering system.
Challenging this act of DPDC, the petitioner filed a Dispute
Settlement Application No. 03 of 2015 before Bangladesh Energy

Regulatory Commission (BERC) on 02.07.2015.

On hearing both the parties BERC pronounced the Award on
28.10.2018. Since DPDC was not complying with the terms of the
Award, Petitioner wrote several letters to DPDC authority on
01.11.2018, 31.01.2019 and 11.04.2019 requesting them to
implement the same but with no result. Being aggrieved, the
petitioner filed Writ Petition No. 5890 of 2019 to compel DPDC to
implement the Award pronounced by the BERC and obtained a
Rule. During pendency of the Rule the High Court Division

disposed of the Rule and referred the matter back to BERC to



adjudicate the disputed question of fact. Meanwhile, both the
parties arrived at a compromise. Following the compromise
agreement between the parties, BERC pronounced its verdict on
10.12.2023 incorporating the terms of the compromise into the
order. Yet DPDC failed to implement the compromise agreement to
its full effect. Being aggrieved thereby the Petitioner has filed the

instant Writ petition and obtained the Rule.

After issuance of the Rule on 27.02.2024, the respondent No.
1 filed an application for modification of the interim order passed
by this Division at the time of issuance of the Rule. On hearing the
application this Division by the order dated 12.05.2024 passed the

following order:

“In view of the above, we are inclined to
direct the petitioner to pay the ‘undisputed
amount’ of Tk. 6,566,789.00 within 24(twenty
four) equal monthly installments as per the
Compromise Agreement dated 17.10.2023 and
the BERC Judgment dated 28.10.2018 and

10.12.2023.

The respondent DPDC is directed to
furnish monthly bill with full breakdown for
each month from July, 2009 to November, 2017
using clause 10.3.3.2 of '"[7s-95 Fwq @
INFFTN- Sobs" and from December, 2017 to

December, 2023 using tariff publish by BERC



within 03(three) months from the date of receipt
of this order, failing which the order dated

12.05.2024 shall stand vacated.

The respondents are further directed to
inform this Court the amount of transformer loss
from July 2009 to December 2023 using clause

10.3.4 of "R7s-97 JW2F G [NIANTA-35b. "

Being aggrieved by this order the respondent No. 1 filed
Civil Petition for Leave to Appeal No. 1955 of 2024 before the
Appellate Division. On hearing both the parties Appellate Division
was not inclined to interfere with that order and sent the matter

before this Division for hearing the Rule.

Mr. Reja-E-Rabbi Khandaker, learned Advocate appeared for
the petitioner. At the very outset he submits that, the respondent
No. 1 DPDC arbitrarily started sending electricity bill from July,
2009 without following the appropriate tariff and the relevant rule
of the appropriate authority and as such the impugned Bill being
No. 5558141, Customer No. 16178903, Account No. 0011633
dated 08.01.24 issued by the Respondent authority is illegal,

without lawful authority and is of no legal effect.

He next submits that, the Respondent DPDC authority sent
the impugned electricity bill without following the appropriate

tariff as per the Award dated 28.10.2018 pronounced by the BERC



and as such the impugned Bill is liable to be declared to have been

issued without any lawful authority.

He emphatically submits that, DPDC has committed an error
of law as well as in fact by sending the impugned bill dated
08.01.2024 as the bill was not prepared following the terms of the
compromise agreement dated 17.10.2023 followed by the Judgment
and Order dated 10.12.2023 by the BERC and therefore, the

impugned Bill is liable to be set aside.

His next contention is that, the DPDC has committed gross
error of law as the bill was not produced by DPDC on monthly
basis and it does not demonstrate how the bill was generated and
what sort of tariff was used and as such the impugned bill is liable

to be set aside.

He finally submits that, the DPDC authority most arbitrarily
and with mala fide intention issued the letter dated 18.02.2024
asking the Petitioner to make payment in accordance with that bill
having acknowledged that there was a gross error in the impugned
bill dated 08.01.2024 and as such the impugned bill is liable to be
declared to have been issued without lawful authority and of no

legal effect.

On the other hand, learned Advocate Mr. Md. Mokleshur
Rahman, entered appearance on behalf of respondent No.1, i.e. the
Managing Director, Dhaka Power Distribution Company Limited

(DPDC) and contested the Rule by filing an affidavit in opposition.



The main contention of the learned Advocate appearing for
respondent No. 1 is that, this Rule is not maintainable for there is an
alternative forum available in the Bangladesh Energy Regulatory

Commission Dispute Settlement Regulations of 2014.

He submits that, the subject matter of the writ petition is an
electric bill issued by the DPDC, which has been disputed by the
petitioner by preparing a bill by themselves. Section 53 of the
Electricity Act, 2018 provides for Arbitration Proceedings in order
to settle the dispute in respect of supply or use of electricity. The
instant writ petition has been filed without availing the said

alternative forum, hence this Rule is liable to be discharged.

He further submits that, the main contention in filing the
instant writ petition is that, without following the compromise
agreement dated 17.10.2023 and the Award and order of the BERC
dated 28.10.2018 and 10.12.2023 respectively, the impugned
electric bill has been issued. Regulation 24 (C) of the BERC
Regulations of 2014 provides for the procedure for enforcement of
the order or directions given by the Commission itself or BERC
Tribunal or Arbitral Tribunal under these Regulations. The instant
writ petition has been filed without exhausting this specific
alternative forum, hence the same is not maintainable and in the

result the Rule Nisi is liable to be discharged.

We have heard the learned advocates for the respective

parties and perused the writ petition, supplementary affidavits



thereto, affidavit in reply, affidavit in opposition and all the

documents annexed therewith.

It has been stated in the affidavit in reply sworn in on
08.05.2026 that, in pursuant to the ad-interim order passed at the
time of the issuance of the Rule the respondent No. 1 i.e. DPDC
authority has been sending the electricity bill to the petitioner from
January, 2024 onwards till date and the petitioner is also making
regular payment accordingly. Admittedly, the respondents are
sending bills without showing any arrears from September, 2024. It
is also admitted that, there is no bill pending against the petitioner

except the impugned bill.

The main contention of the petitioner is that, even though
the petitioner and the respondent No. 1 have settled the dispute on
compromise on 17.10.2023 (Annexure-I), which was further
confirmed by an Order of BERC on 10.12.2023 (Annexure-J, the
Respondent authority is not complying with the order giving full
effect to the terms with which the dispute was settled between the

parties.

It appears from Annexure-‘J’ that, the compromise was
formally approved by the BERC on 10.12.2023 in the following

manner:
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At this point it is required to examine the Award made by the

BERC on 28.10.2018 (Annexure-D). In the Dispute Settlement

Application No. 03 of 2015 the Commission came up with an

Award upon hearing both the parties. Content of the Award is

quoted below:
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The present petitioner alleges that, though the petitioner filed
application for changing its name as per the term of this Award, the
respondent No. 1 did not comply with the same, which is also

evident from the impugned bill annexed as Annexure-L.

It appears from the abovementioned Award that, the BERC
fixed the bill for the common area of the petitioner to be paid as

per the tariff fixed for 11 KV electricity consumer. From the
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compromise decision passed by BERC on 10.12.2023 it appears
that, when the parties arrived at the compromise it was decided that
the bills from July, 2009 shall be calculated as per the ‘F’ tariff
provided in “RYtes «3 TRR @ FENRET-35b5” and from when the
tariff of BERC has come into force, that tariff shall be applied in

preparing the bill.

There appears to be some ambiguity in the terms of the
compromise as to the specific dates and tariff category for the
purpose of calculating the bill. For this reason, in the interim order
dated 12.05.2024 this Division specifically mentioned that, the
respondent DPDC 1is directed to furnish monthly bill with full
breakdown for each month from July 2009 to November, 2017
using clause 10.3.3.2 of “Rjted «3 F0RA € fFaTRa-35b5” and from
December 2017 to December 2023 using tariff published by BERC.
Though the ambiguity as to the dates has been clarified by this
order, there still remains vagueness as to which specific category of

tariff of BERC shall be applicable in this case.

From Rule 10.0 of the Rules of 1989, it appears that it is
regarding ‘Class-F: Medium Tension Regular Consumption (I€5%
B9 g 93R). Rule 10.3.3 provides that ‘T4 5I91 3% RS, IR
R1e I9RR 24T (AW broy) TRIFE Fa O AfSviabed, T
AT LT IR FCAA WA GFF AD WOIfR *@f® G @eFe 6
@wifEE iy Fifds i g3 eitel ket Sfce 23@1”° and in Rule 10.3.3.2
there is a specific direction for calculation, which is applicable in

case of the petitioner.
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According to these provisions of the Rules of 1989 the
Eastern Tower building complex falls under the category of “T«™
B9 MR RS (Medium Tension consumers) as a residential
consumer. From the Rules of 1989 it also appears that, the
electricity load used for the Medium Tension Consumers is 11 kv.
Which means that, the common area of the Eastern Tower Building
Complex is in the category of residential type of 11 kv. Medium

Tension Consumer.

It is admitted that DPDC took over from PDB and started
preparing the bills from 2009. The tariff of DPDC fixed by BERC
is different from that of PDB. It appears from Annexure ‘D-1
series’ that, in the BERC tariff there are as many as six categories
of consumers who have been classified in Class-A to Class-J.
Class-F of this tariff refers to ‘Medium Tension Regular Consumers
(11 kv)’and a single rate is fixed for this class. Until 2017 there was
no classification in the ‘SN 519 AgRT <R (11 kv)” category in

the said tariff.

On 23.11.2017 DPDC fixed their tariff by classifying the
category of ‘T 17 AR TIRE (MT): 11 KV” in six different
classes and the petitioner comes under class 1, which is MT-1:

Residential.

For this reason, while passing the order dated 12.05.2024 this
Division categorically mentioned that in preparing bill from
December, 2017 to December, 2023 the tariff published by BERC

shall be applied. Though BERC fixed its tariff in 2009, there being
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no classification for Medium Tension Consumer category, DPDC
was directed to apply the old 1989- Rules in order to calculate the

bill for this period.

It is our view that the main confusion as to the terms of the
compromise arrived at by both the parties arose due to the lack of
description in the terms as to the specific date and consumer
category under which the Eastern Tower building complex comes.
The ambiguity regarding the date has been made clear by the order
dated 12.05.2024 but the ambiguity regarding the tariff category is

still existing.

Therefore, we find that the compromise decision finally
approved by the BERC on 10.12.2023 requires interpretation in
order to give full effect of it. Before moving to that we shall
determine the issue of maintainability raised by the learned

Advocate for the respondent No. 1.

His main contention is that, this Rule is not maintainable
because there is an alternative forum available under the BERC
Dispute Settlement Regulations, 2014 in Regulation 24C, which

provides as follows:

“If any party or parties, without a valid
reason, refuses or fails to enforce any order or
directive given by the Commission or BERC
Tribunal or Arbitral Tribunal under these

Regulations,
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(a) the Commission may impose upon
such party or parties administrative fines
determined by the Commission and such fines
shall be liable to be realized as Public Demand;

or

(b) it will be treated as an offence and for
such offence the said person shall be liable to be
sentenced with imprisonment for a term not
exceeding 3 (three) months or with fine not less
than' Taka 2000 (two thousand) or with both,
and in case of continuation of the offence he

shall be liable to be fined with an amount not

exceeding Taka 500 (five hundred) for each

»

day.

From this particular provision we find that if any party
refuses or fails to enforce any order passed by the Commission or
Tribunal, BERC has the authority to impose fine or impose
punishment upon that defaulter party. This provision does not
confer any authority upon the Commission to interpret its own
decision by reviewing it. Furthermore, in the present case we find
that, DPDC has neither refused nor has failed to enforce the order,
rather a confusion arose in calculating the impugned electricity bill

due to the lack of description in the terms of the compromise.

With the discussion and findings made hereinabove we are of

the view that ends of justice would be met if we direct the
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respondent no. 1 to revise the impugned bill as per the modified
order passed this court hereinbelow and submit the same before
BERC authority i.e. the pro-forma respondent no. 5 of this writ
petition. On receipt of the draft bill prepared and submitted by the

DPDC, BERC shall dispose of the matter finally.

The order dated 10.12.2023 passed by the Bangladesh
Energy Regulatory Commission in Dispute Settlement Application
No. 03 of 2015 under memo No. 28.01.0000.016.31.010.15.147 is
hereby modified. The calculation of tariff for the disputed period
from July 2009 to December 2023 shall be made in the following

manner:

“Rgs, @eml ¢ e FHm SFNGEE [Rgres yIE @
ARTT-3505" GF S0.0.0.3 [fF TR GeE’ 005 WO
FOFF 059 W& ‘GF’ HfFF SGRIE 4R [CrTvF 059 (A
ferr7s 020 7@ BERC Fg¢ R0.33.2039 I Eifige
Gnfaw agndt 11 kv MT-1 residential consumer 93 &y
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Since it is evident from the record that the respondent No. 1
has been complying with the direction given by this Division at the
time of issuance of the Rule till date, they are further being directed
to continue to produce the electricity bills regularly in the same
manner and not to disconnect the electricity connection until the
matter is finally disposed of by the Bangladesh Energy Regulatory

Commission.
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In the result, the Rule is disposed of with the directions given

hereinabove.

However, there is no order as to costs.

Communicate the judgment and order at once.

Justice Sashanka Shekhar Sarkar, J:

I agree.

Helal/ABO



