IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(CRIMINAL REVISIONAL JURISDICTION)

Present:
Mr. Justice Md. Bashir Ullah

Criminal Revision No. 1098 of 2023

In the matter of:

An application under section 439 read with

435 of the Code of Criminal Procedure
-And-

In the matter of:

Md. Masud

... Convict-Appellant-Petitioner

-Versus-

The State

... Opposite Party

Mr. Mosabbir Hasan Bhuyan, Advocate
... For the Convict-Appellant-Petitioner

Mr. S.M. Aminul Islam Sanu, D.A.G with
Mr. Md. Nasimul Hasan, A.A.G with
Mr. Md. Golamun Nabi, A.A.G and
Ms. Farhana Abedin, A.A.G
... For the State
Mr. Anowar Hossain, Advocate
... For the informant

Heard on: 27.01.2026, 28.01.2026,
29.01.2026, 26.02.2026, 03.03.2026
and 04.03.2026

Judgment on: 08.03.2026

This Rule was issued at the instance of the petitioner

calling upon the opposite parties to show cause as to why the



judgment and order dated 17.02.2021 passed by the learned
Additional Sessions Judge, 2" Court, Dhaka in Criminal
Appeal No. 128 of 2017 dismissing the appeal and thereby
affirming the judgment and order of conviction and sentence
dated 30.01.2017 passed by the learned Additional Chief
Judicial Magistrate, Dhaka in G.R. No. 364 of 2011 arising
out of Savar Police Station Case No. 63 dated 22.04.2011
convicting the petitioner under Section 326 of the Penal Code
and sentencing him to suffer rigorous imprisonment for a
period of 04(four) years with a fine of Taka 10,000/-, should
not be set aside and/or such other or further order or orders be
passed as to this court may seem fit and proper.

Facts relevant for disposal of the Rule, in brief, are that,
on 22.04.2011 PW-1, namely Md. Hai @ Thandu as
informant lodged a First Inforation Report with Savar Model
Police Station, Dhaka against 04(four) accused persons
including the present petitioner alleging inter alia that there
had been a dispute between the informant and accused’s
family regarding the opening of windows of their respective
house. On 21.04.2011 the accused burnt tyres beside the

window of the informant’s house causing smoke and



disturbance. The informant raised objection and protested
against such activities. On the same day at 10.05 hours, the
accused persons along with 4/5 miscreants attacked
informant’s house and grievously assaulted the informant’s
elder son namely Monju, younger son namely Khokon and his
wife on their head, stomach and other parts of their body.
Thereafter, the accused-persons-committed theft of 04(four)
vori gold ornaments, broke the almirah and windows of the
house of informant. On hearing the screams, the neighbours
rushed to the spot and took them to nearby hospitals. The sons
of informant’s were admitted in ICU of Enam Medical
College Hospital and the informant along with his wife was
admitted to Savar Thana Health Complex. Subsequently, the
informant lodged the FIR with the assistance of his brother
Yunus.

On the basis of the said allegation, Savar Police Station
Case No. 63 dated 22.04.2011 wunder Sections
143/326/307/379 and 427 of the Penal Code was commenced.
During investigation, the investigating officer collected injury
certificates from Enam Medical College Hospital and Savar

Health Complex. On closure of investigation, the



investigating officer submitted police report on 17.05.2011
being charge sheet mno. 262 under Sections
448/323/328/326/307/319/380 and 427 of the Penal Code
against the accused-persons.

Subsequently, the case record was sent to the learned
Chief Judicial Magistrate, Dhaka for trial. Thereafter, on
21.11.2011 the trial Court upon taking cognizance of the
offence, framed charge under section 448/323 and 307 of the
Penal Code against all accused-persons and in addition under
section 326 of the Penal Code against accused, Md. Masud.
The charge was read over and explained to the accused
persons to which they pleaded not guilty and claimed to be
tried.

In course of trial 09 (nine) prosecution witnesses were
examined. After completion of recording evidence, the
accused persons were examined under Section 342 of the
Code of Criminal Procedure, wherein they again pleaded not
guilty and claimed innocence.

Upon conclusion of the trial, hearing the parties and
considering the evidence on record, the learned Additional

Chief Judicial Magistrate, Dhaka convicted the accused



petitioner under section 326 of the Penal Code and sentenced
him to suffer imprisonment for 04(four) years and acquitted
the other accused persons by judgment and order dated
30.01.2017.

Challenging the judgment and order of conviction and
sentence dated 30.01.2017, the convict-petitioner filed
Criminal Appeal No. 128 of 2017 before the learned Sessions
Judge, Dhaka and the same was transferred to the learned
Additional Sessions Judge, 2" Court, Dhaka for disposal. The
learned Additional Sessions Judge, 2™ court, Dhaka
dismissed the appeal by judgment and order dated 17.02.2021
affirming the judgment and order of conviction and sentence.

Being aggrieved by and dissatisfied with the judgment
and order of conviction dated 17.02.2021, the convict-
petitioner preferred the instant Criminal Revision and
obtained Rule. The petitioner was enlarged on bail by this
Court for 06 (six) months on 28.03.2023.

Mr. Mosabbir Hasan Bhuyan, the learned Advocate
appearing for the petitioner submits that admittedly there was
previous enmity between the parties and the allegations

brought against the accused are totally false and motivated.



Moreover, the dispute between the parties has already been
amicably settled out of Court.

He further contends that no knife or sharp-cutting
weapon was seized as alamot and no chemical examination
was conducted in respect of the blood stained wearing
apparels of the victim.

He next submits that no neutral or independent witness
was examined by the prosecution and the alleged eye
witnesses were not included in the charge sheet.

He next argues that there are material contradictions
and inconsistencies in the evidence of the prosecution
witnesses.

He also argues that the injury report is forged and
fabricated and prepared on the basis of hearsay evidence and
the report does not mention the age of injury. According to
him, the report cannot be treated as a valid injury report in the
eye of law since it was not issued in Form 817. Moreover, the
medical certificate does not corroborate the oral testimonies

of PW-1 to PW-6.



He next submits that discharge certificate issuing doctor
namely Dr. Imran was not examined and as such the
discharge certificate carries no evidentiary value.

He further argues that Yunus, Rubel, Malek, Salam and
Major were eye witnesses but they were not examined by the
prosecution.

He finally submits that the petitioner is of tender age, is
not a habitual offender and there is no previous criminal
record against him and he has already suffered imprisonment
for more than 6(six) months.

Accordingly, he prays for acquittal of the petitioner and
for making the Rule absolute.

In support of his contention he refers to the decisions
passed in the case of M. Shamsuddin Vs. The State, reported
in 32 BLT(2024)98; Abdur Rashid Vs. State, reported in 27
DLR(AD)1; Abdul Mannan and others Vs. State, reported in
44 DLR(AD)60; Kawsarun Nessa and another Vs. The
State, reported in 48 DLR 196 and Sanjoy Kumar Biswas V.

The State, reported in 31 ALR 115.



Per contra, Ms. Farhana Abedin, the learned Assistant
Attorney General appearing on behalf of the State submits
that there is no illegality, impropriety or infirmity in the
impugned judgments and orders. The Courts below rightly
convicted and sentenced the petitioner.

She further contends that there 1s no material
contradiction in the evidence of the prosecution witnesses and
the offence under Section 326 of the Penal Code is not
compoundable and the prosecution successfully proved the
charge against the petitioner beyond reasonable doubt. So, the
Rule is liable to be discharged for the ends of justice.

In the same vein, Mr. Anowar Hossain, the learned
Advocate appearing on behalf of the informant contends that
no amicable settlement has been effected between the parties
and in any event the offence under Section 326 of the Penal
Code being non-compoundable cannot be compromised.

He next contends that the evidence of relatives cannot
be discarded merely on the ground that they are interested

witnesses. In this connection he refers to the case of Ful



Miah Vs. State, reported in 5 BLC(AD)41 and State Vs.
Suzan Deb, reported in 66 DLR 324.

He next argues that there is no contradiction in the
evidence adduced by the prosecution witnesses and the
prosecution has successfully proved the charges against the
accused under Section 326 of the Penal Code.

He argues that there is no prescribed form regarding
medical certificate and Form 817 is related to discharge
certificate of patient. He finally prays for discharging the
Rule.

I have heard the learned Advocates of both sides and
perused the materials on record.

It appears from the evidence on record that PW1, Md.
Abdul Hai, the informant in his deposition stated that the
accused Masud attacked his elder son Manjur with a sharp
knife causing severe injury to his abdomen as a result of
which his intestines came out. (SIPIR AP TS AT (@A A
AP SR IS g FGF @ I oib Wt T o7 S ofd @@ 2@

| NG (F T Sa¥ OIF A G118 2117 TR )
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He further deposed that when his younger son Khokan
rushed to the spot, the accused Masud also assaulted him with
a sharp knife causing injuries to his chest and head. His wife
was also assaulted by the accused (VGEF BeFC O G (=CA
R A oA M S AW b1 MG s AR @A |
oA SR & AR S SRS AW SWE FR AW 6P A oA
Q) |

He also deposed that S “@@l 23 = 2PeTeice HieenaE
feeT|

The evidence of PW1 has been corroborated by PW2,
PW3, PW4, PW5 and PW6. The evidence are as follows:

PW2, Khokon, the victim of the case. He stated that
ST WP QIRICE! (@I AT WA @ AW @32 (AT SIS I G932
O SfF Qe ST wifs e S e @= frew Tem S
I @9 (A AR QA G NG ©fS F1 271 ETIT 21 2
e fofeseor @3

PW3, Md. Monzur Hossain, the victim in his deposition
stated that ST P O e Mot ©IF 2T AT S=IET @R T

TNCE NN PR G2 A S FCE | == (26F I e @1 ey o9
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e =Y e faca Mibes 7t R S (= O AP AN S
ST AP O WA, FACE 8 JFF AN A 51 W Sare I SISt
APW 51 Wl Siere wed| Sif wesle 2330 A, Sif erie oy e fofsest
oEY

PW4, Baby Nasrin, mother of the victims stated that
AP B TS SN (RCECH (G A AT A A (RER (AGF fF
(@ A | (@ BRI e AW «I=1eeT 3fs Mo NG AW A
A SR (R (AP @fle S W O TS AT Q=T 37
M PP 99 IR A AN A AR N O @Pod TN A 2|
AP (AP T TATS I (G TR AR ACH | S IR Gfie
(N0 O WM OIS B T 29 T W SWICPs BT @32 oiefs
&1 TR @11 S W gfR<erErs |

PWS5, Aninur Islam, the brother-in-law of the informant
and seizure list and eye witness of the case stated that IW
Jifore fomifbfa e wionga =g P @i 3T I© Mal Sgees
IbI8rerR| NPM IR RfF 0N NGEH I #i19 T 932 MAW 3f
M e F@ (@TSIR (WP AL S TW ©iees g W
TS B (BICR 8 N

PW6, Mamun Islam, relative of informant and accused

and the eye witness of the case stated that Sy IR 7Ife
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e, foaffe w@ «fie 231 g @ oer <=Er @@ o
SIGT IMR IS (=0 NGER oI @ e > B e o gfs @9 2w
I O AR D T @19 (31 (WS G I ©ore s B @
(| (7 T AT O IS AANe TN S b (19 e (Weeas foren
SIS OICPE AP (1A [ (AP ST SIS O RS (1 A

PW9, Dr. Md. Asaduzzaman proved the injury report
stating that upon examination of the injured Manjur he found
grievous injuries caused by a sharp-cutting weapon and that
the injured remained admitted in the hospital from 21.04.2011
to 12.05.2011. He stated as follows: NGAF A (I ©FF AL
fRE w120 8cm X 01 cm X 01 cm @32 I I A f3= szt 10
cm X 3 cm injury deep (57 fo®q #&® injury 121 ... injury Sharp
cutting 7= @32 Type of Injury f2& Grievous in Nature. I
25/08/2053 (ATF S3/0¢ /205> #1He M YA+ Bipemna e

Criminal acts of voluntarily inflicting sharp cutting knife
blows done on part of the accused patently proves that he
knowingly and deliberately intended to cause grievous hurt to the

victims. The grievous injuries caused to victims directly resulted

from the accused’s deliberate criminal action which indeed
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constituted the offence punishable under section 326 of the Penal
Code.

Uncontroverted testimony of victims and their relatives
consistently proves the event of assaulting knife blow that resulted
grievous injuries. I do not find any reason to keep their sworn
testimony aside from consideration.

It is now well settled proposition that merely on ground that
the witnesses are relatives to victims their sworn narrative cannot
be kept aside terming them interested, if the same seems to be
truthful. On a cumulative evaluation of testimony of prosecution
witnesses it stands proved that the accused knowing consequence
inflicted sharp cutting knife blows to the victims which resulted in
grievous hurt.

It 1s now well settled that mere relationship with the
victim is not ground to disbelieve a witness if it is otherwise
found to be credible and trust worthy.

In State Vs. Ful Mia, reported in 5 BLC(AD)41, the
Apex Court held:

“Interested evidence by itself cannot be a

ground to discard the evidence if one is
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found to be a truthful witness and telling the

truth.”

Similarly, in State Vs. Sujon Deb, reported in 66 DLR 324

this Court held:

“Evidence of close relations of the victim
cannot be discarded more particularly when
close relations does not impair the same.
Straight forward evidence given by witness
who 1is related to deceased cannot be
rejected on sole ground that they are
interested in prosecution. Ordinarily close
relation will be the last person to screen real
culprit and falsely implicate a person. So
relationship far from being ground of
criticism is often a sure guarantee of its

truth.”

The learned Advocate for the petitioner contends that

Yunus, Rubel, Malek, Salam and Major were not examined.

However, it transpires from the evidence of PWS, the

investigating officer deposed in cross examination that
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“THFCE ST AR AFHAIGE e [reapiiam st SR
RIS DIEYS

Moreover, Section 134 of the Evidence Act provides
that no particular number of witnesses is required to prove a
fact.

In Profullah Kumar Nath Vs. The State, reported in
BCR1988 HCD 13 this Court held:

“No particular number of witnesses is to be
examined by the prosecution to prove its
case. The Court can base its finding on the
testimony of a sole witness if it believes
him.”

The record shows that the convict-petitioner is of tender
age, 1s not a habitual offender, he is near relatives of victims’
family and has no previous criminal record and has already
served imprisonment for about 5 months.

Keeping in view the facts and circumstances unveiled it

would be just to give the accused an opportunity of

reformation in order to bring him in social stream.
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Accordingly, considering the gravity of the offence, the
facts and circumstances of the case and ratio laid down in the
above-mentioned reported cases, I am of the view that the
ends of justice would be best served if the conviction of the
petitioner is maintained but the sentence is reduced.

In the result, the Rule is discharged with modification
of sentence. The impugned judgment and order of conviction
is hereby affirmed. However, the sentence of rigorous
imprisonment for 4(four) years is reduced to 09(nine) months.
The sentence of fine 1s also reduced to Taka 1,000/- in default
the petitioner shall suffer simple imprisonment for 15 days
more.

The earlier order granting bail to the petitioner is hereby
recalled and vacated.

The petitioner is directed to surrender before the Court
concerned within 1(one) month from the date of receipt of
this judgment to serve out the remaining portion of the
sentence of imprisonment, failing which the Court concerned
shall take necessary steps in accordance with law to secure

the arrest of the petitioner.
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Send down the lower Court’s records (LCR) at once.
Communicate the judgment and order to the Court concerned
forthwith.

(Md. Bashir Ullah, J.)

Md. Ariful Islam Khan
Bench Officer



