IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(CIVIL REVISIONAL JURISDICTION)

Present:
Mr. Justice Md. Mozibur Rahman Miah

CIVIL REVISION NO. 2589 OF 2016.

In the matter of:
An application Under Section 115(1) of the Code of

Civil Procedure.
AND
In the matter of:

Md. Ferdous Alam

....... Petitioner
-Versus-
Mr. In Muk Park and another
...... Opposite Parties
None appears
... For the petitioner
None appears

...... or the opposite parties

Heard and Judgment on 20.02.2024.

Md. Mozibur Rahman Miah, J:

At the instance of plaintiff in Money Suit No. 22 of 2012, this
rule was issued calling upon the opposite parties to show cause as to
why the order dated 29.05.2016 passed by the learned Joint District
Judge, 1% court, Chattogram in that Money Suit rejecting an application

filed under Order 38 Rule 5 of the Code of Civil Procedure attachment



of the suit property before judgment should not be set-aside and/or pass
such other or further order or orders as to this court may seem fit and
proper.

The short facts leading to issuance of the instant rule are:

The present petitioner as plaintiff originally filed the aforesaid suit
claiming an amount of taka 45,00000/- seeking following reliefs:
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On the date of filing the suit dated 04.11.2012 the plaintiff also
filed an application under Order 38 Rule 5 of the Code of Civil
Procedure praying for attaching the schedule 1 property where a shoe
factory is located or to transfer the share of the said shoe company to
anybody else other than the plaintiff-petitioner or to misappropriate the
money invested by the plaintiff in the schedule ‘ka’ factory. The learned

judge of the trial court however took up the said application on



29.05.2016 for hearing and passed the impugned order holding that,
there has been no particulars of the property to be attached either in the
plaint or in the application filed under Order 38 Rule 5 of the Code of
Civil Procedure.

It is at that stage the plaintiff as petitioner came before this court
and obtained the instant rule.

None appeared either for the petitioner or for the opposite parties
to press or oppose the rule.

However, I have gone through the grounds so have been couched
in the revisional application. It is the case of the plaintiff that, the
defendant no. 1 is a Korian national who had shoe factory in Gazipur
and out of the close relationship with the said defendant no. 1 the
plaintiff invested an amount of taka 17,00000/- following the
commitment from the defendant no. 1 that, he would be given shares in
the said company vis-a-vis the profit to be accrued from the company. In
the midst of investment, the defendant also promised to paid an amount
of taka 45,00000/- to the plaintiff but since on repeated reminders, the
defendant did neither make any payment of taka 45,00000/- give any
share to the plaintiff that compelled him to file the Money Suit. During
pendency of the suit since the plaintiff got suspicious that, the defendant
could leave the country and to secure his claim the factory located in
Gazipur is required to be attached before passing the judgment.
However, on going through the impugned and order I find that, an
application for attachment before judgment was earlier rejected by the

trial court on 18.11.2012 for not making payment of the advalorem court



fee. Subsequently, another application was filed on 26.11.2012 when the
learned judge of the trial court initially issued a show cause notice upon
the defendant giving it 15 days time to explain and ultimately the said
application was taken up for hearing by the learned judge when the
plaintiff remained absent and on merit passed the judgment finding that,
no full particulars of the property to be attached is giving in the
application. Be that as it may on going through the grounds taken by the
petitioner I don’t find that, the petitioner has taken any ground
controverting the reason assigned by the learned judge of the trial court
rather several grounds have been taken which I find to be evasive which
cannot be sustained in law. Furthermore, on going through the schedule
so have been described in the plaint as well as in the application for
attachment before judgment I find from schedule no. 1 mentioning
District and Police Station and the name of the company belonged to the
defendant no. 1 having no description in regard to khatian number, plot
number, holding number and approximate value of the schedule factory
which is sine qua non to pass an order of attachment. So I don’t find any
irregularity and illegality in the impugned order as the schedules itself
implies that it is totally vague and unspecified one on which no interim
order like attachment before judgment can be passed for which the
impugned judgment and order is liable to be sustained.

In the result, the rule is discharged however without any order as

to costs.



The learned judge of the trial court is hereby directed to dispose of
the suit within a period of 3(three) months from the date of receipt of the
copy of this order if by the time the suit is not disposed of.

Let a copy of this order be communicated to the trial court

forthwith. .

Kawsar /A.B.O



