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J. B. M. Hassan, J

These 02(two) writ petitions involve similar questions of law and
facts. Hence, they have been heard together and are being disposed of by this
common judgment.

The petitioners, namely, Pervin Akhter and Shayma Goswami have
filed writ petition No. 421 of 2024 challenging inaction of the respondents in
taking action/ step regarding the applications dated 10.12.2023 and
17.01.2024 filed by the petitioners and seeking a direction upon the
respondents to cancel admission of the disqualified students beyond age
limit admitted to Class-I of the Vigarunnisa Noon School and College
through admission result, 2024 (Annexures-D, D1, D2, D3, D4, D5, D6, D7,
D8 and D9 to the writ petition) and also to fill up the vacant seats by the
qualified students from the waiting list in pursuance of the circulars dated
17.10.2023 and 19.10.2023 (Annexures-B and C to the writ petition).

During pendency of the Rule Nisi the respondent No.2 i.e the Director

General, Secondary and Higher Education Directorate, Dhaka (the



Directorate) issued an office order dated 22.02.2024 cancelling admission of
169 students. Challenging the said order 120 parents of those students filed
writ petition No. 3903 of 2024 and obtained the Rule Nisi.

Facts involved in the writ petition No. 421 of 2024 precisely are that
the respondent No.3 i.e the Director (Secondary) of the Directorate issued a
general admission circular on 17.10.2023 for admitting students in different
classes including Class-I for the sessions 2024 (01.01.2024 to 31.12.2024) in
the Secondary Schools under Metropolitan, all Districts Sadar and Upzilas.
Following the said circular, the Principal of the Vigarunnisa Noon School
and College, Dhaka (the VNSC) published a notice on 19.10.2023 furnishing
the information regarding vacant seats in the VNSC in different classes and
also required age limit of the aspirant students, in particular, for Class-I the
age limit was 01.01.2017 to 31.12.2017. In pursuance of the aforesaid
circular, the petitioners’ daughters along with others participated in the
admission process through online platform. The admission process was
conducted by the Director General of the Directorate (respondent No.2)
through random selection (lottery) and the result was published on
28.11.2023. Pursuant to the final result prepared by the DG, the VNSC
published the names of finally selected students on 02.12.2023 wherein the
petitioners’ daughters appeared in the 1* waiting list. On the very day, one
member of the Governing Body of the VNSC filed an application to the
Principal, VNSC pointing out that some students were admitted to Class-I
beyond the age limit as required by the admission notice. Thereafter, the

present petitioner No. 1 and another also filed an application on 10.12.2023



raising similar objection before the Secretary, Secondary and Higher
Education Division, Ministry of Education, requesting to cancel the
admission of the students of Class-I who got admission beyond the age limit.
But there being no response, the petitioner No. 1 again filed a representation
before the Director General on 17.01.2024 making similar prayer but to no
effect. In the circumstances, these two petitioners filed writ petition No. 421
of 2024. After hearing the writ petition, this Court issued Rule Nisi on
23.01.2024 and also passed a direction upon the Director General to dispose
of the representation of the petitioner No.1 dated 17.01.2024.

During pendency of the Rule, on behalf of the Director General (the
DG) Mr. Kazi Mynul Hassan, learned Deputy Attorney General (DAG) filed
an affidavit in compliance affirmed on 28.02.2024 annexing an office order
dated 22.02.2024 stating that the DG cancelled the admission of 169
students of Class-I of the VNSC, finding their admission beyond the age
limit and directed the VNSC (School) to do the needful in pursuance of the
said order (Annexure-II to the affidavit-in compliance filed by the DG).

On perusal of the aforesaid affidavit-in-compliance, this Court by
order dated 06.03.2024 directed the Director General and the VNSC
(School) to fill up the vacant seats from the waiting list within 01 (one) week
from date.

Challenging the said order dated 06.03.2024, the added respondents
No. 8-43 filed Civil Petition for Leave to Appeal (CPLA) No. 881 of 2024
before the Appellate Division. Eventually, the CPLA was heard and

disposed of by order dated 20.03.2024 directing the High Court Division to



hear and dispose of the Rule as expeditiously as possible, preferably within
02(two) months from date, without fail and also directing the parties to
maintain status-quo in respect of admission of the students pursuant to order
dated 06.03.2024 passed by the High Court Division in writ petition No. 421
of 2024.

Thereafter, 120 parents out of those 169 students also filed another
writ petition being No. 3903 of 2024 challenging the office order dated
22.02.2024 passed by the Director General (DG) cancelling admission of
their children from Class-I of the VNSC.

The Principal of the VNSC has filed an affidavit in opposition
contending, inter alia, are that pursuant to a directive to determine the upper
limit of students’ age, the VNSC published the admission related notice on
19.10.2023 mentioning the age limit following the Admission Policy, 2024
and Education Policy 2010, in particular, for Class-I mentioning the age
limit, 01.01.2017 to 31.12.2017. After completion of the lottery process the
final result was prepared by the Directorate on 28.11.2023. When the result
was sent to the VNSC, the Principal found that the students who were born
in 2015 and 2016 had also been selected in the lottery for Class-1. It was
clear violation of clause-3 of the "@ =¥ 37, I a3 FEw (i, &7 T 8
WIe MfE 39) Fredt of$ Sfemen” dated 23.10.2023 (shortly, the Admission
Nitimala, 2023).

In such circumstances, the matter was discussed with the higher
authorities including the Directorate. Subsequently, after discussing with the

Chairman of the Governing Body of the VNSC along with other concerned



persons, it was decided to complete the selection process by including birth
years 2015 and 2016.

The DG conducted random selection method (lottery) centrally and
published result sheets based on aforesaid notice as per the “Fre@¥t ®f$
Jfesr’. As such, the answering Principal respondent is under legal
obligation to admit the students based on the result sheets of the Directorate.
Despite, this respondent made application to the DG for clarification
regarding admission of students born in 2015 and 2016.

The added respondents No.8-43 have also filed an affidavit in
opposition denying the statements of the writ petition. Contentions of these
respondents, inter alia, are that in Clause-3 of the Admission Nitimala, 2023
it has been incorporated that the age of students for admission to Class-1 has
to be 6+ years as per National Education Policy, 2010. In the same Clause it
has also been mentioned that the concerned school would determine the
maximum age for admission. But the VNSC did not fix the maximum age
for admission to Class-1 nor has given any retrospective effect of the “f*r#idt
of® Ffew=”. On the other hand, the respondent School (VNSC) on
19.10.2023 fixed the maximum age which is 4 (four) days prior to
publishing the Admission Nitimala dated 23.10.2023 and the same had no
validity. On 02.12.2023 the respondent No. 5 (Principal of VNSC) with
consultation with the respondent No.2 (DG) decided to admit the students
born in the year 2015 and 2016 and disregarded the earlier internal circular

fixing the maximum age limit of students born in the year 2017. Thereby



admitted the students born in the year 2015 and 2016 to Class-I including the
daughters of the added respondent Nos.8-43.

There was no violation of the terms and conditions of the admission
guidelines incorporated in the admission notice dated 17.10.2023 and in
publishing the lottery result where the daughters of the respondent Nos. 8-43
became qualified for admission to Class-1 of the Vigarunnisa Noon School
and College, Dhaka (VNSC). The Admission Monitoring Committee-2024
and all the five members of the Admission Committee-2024 in consultation
with the Directorate, decided to admit the students born in the year 2015 and
2016 to Class-I from the Final Result List published on 28.11.2023.
Complying the criterion set up by the DG, daughters of the respondents No.
8-43 applied online and won the lottery and admitted to Class-I of the
VNSC. The authority concerned has given a fair chance to all, by conducting
the fair lottery competition and there was no violation of the fundamental
rights of the writ petitioners in the selection through admission procedure.
The petitioners have misunderstood the admission regulation and just on the
basis of an internal circular of the Viquarunnisa Noon School and College
(VNSCO) filed the writ petition and obtained the Rule Nisi and direction.

Although, following all procedure the respondent No.2 (DG) and the
Admission Committee admitted 169 students and allowed them to start
classes but subsequently, the DG vide letter under Memo No.
37.02.0000.107.31.333.2021 (Part-2) .375 dated 22.02.2024 (letter signed on
27.02.2024) directed the Principal, VNSC to cancel the admission of the

students born prior to 01.01.2017. Accordingly, the Principal of the VNSC



vide Office Memo dated 04.03.2024 cancelled the admission of 169 students
from Class-1 of the VNSC including the daughters of the added respondents
No.8-43. Accepting the said decision the High Court Division by order dated
06.03.2024 passed in writ petition No. 421 of 2021 directed the VNSC to fill
up the vacant seats. Challenging the said order dated 06.03.2024 the
respondent Nos. 8-43 filed CPLA No. 881 of 2024 and the Appellate
Division by the order dated 20.03.2024 disposed of the CPLA and directed
the parties to maintain status-quo.

On the other hand, challenging the letter under Memo dated
22.02.2024 (signed on 27.02.2024) issued by the DG directing to cancel the
admission of 169 students admitted to the VNSC and also the consequent
office order under Memo dated 04.03.2024 issued by the VNSC (respondent
No.5), the respondent Nos. 8-43 and others (total 120 parents out of those
169 students) filed Writ Petition No. 3903 of 2024 and by order dated
25.03.2024 obtained the Rule Nisi.

The internal circular dated 19.10.2023 issued by the respondent No. 5
(VNSC) had never been communicated to the Directorate. Further, neither
the Admission Circular dated 17.10.2023 nor the Admission Nitimala dated
23.10.2023 reflect any instruction to the applicants to follow the internal
circular of the School and the said internal circular fixing the maximum age
limit for making application for admission to Class-1 of the VNSC was an
internal decision of a non-government school issued in private capacity and

as such, the Rule Nisi is liable to be discharged on point of maintainability.



After winning the lottery, children of the respondent No.8-43 got
admission to Class-I of the Vigarunnisa Noon School and College (VNSC)
and paying all the required fees attended the classes. So far, no departmental
proceeding nor any complaint has been filed against anyone for alleged
corrupt practice or malafideness in giving admission of students at the
VNSC in Class-I for the admission year, 2024. Thus, illegal action or corrupt
practice, if there is any, the respondent Nos. 2 and 5 (DG and the Principal)
most arbitrarily and without giving any chance of hearing to 169 students
including the daughters of the added respondent No.8-43 cancelled their
admission under interference of the Hon’ble High Court Division in writ
Petition No.421 of 2024.

The daughters of the added respondents No0.8-43 applied online
through the website of the Directorate and complying guidelines provided by
the DG, they selected 5 different schools. Thus, the names of the daughters
of the added respondents No. 8-43 appeared in the qualified list for
admission and the respondent No.5 (Principal) admitted them to Class-I after
assessing their birth certificates. But long after three months, when the
prospect to get admission in any other school elapsed, pursuant to the
application filed by two guardians from the waiting list, the DG and the
Principal cancelled admission of 169 students including the daughters of the
added respondent Nos. 8-43 violating their fundamental rights guaranteed
under Article 32 read with Articlel7 of the Constitution.

After placing the writ petitions and the supplementary affidavits

thereto as well as other materials on records, Mr. Shameem Sardar, learned
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Advocate for the petitioners in writ petition No. 421 of 2024 submits that
two admission circulars published by both the Directorate and the VNSC
clearly stipulate the age limit 6+ years for the students to be admitted to
Class-I. But the result sheets prepared by the DG and published by the
VNSC reveal that some students were admitted to Class-I apparently beyond
the required age limit and as such those disqualified students cannot be
allowed to continue their study in the School. He further submits that
although the petitioners as well as a member of the Governing Body of the
VNSC raised this issue before the Principal, the Directorate and the
concerned Ministry but there was no response on their part in this regard. He
also submits that since the admission circular has given specific age limit,
there is no scope to admit any student beyond the said age limit. Despite the
parents of some students knowing fully about the age limit took the risk to
admit their children in the VNSC in connivance with the authority. In
support of his submissions, learned Advocate refers to a case published in
the website of Manupatra being case of Aarin and others Vs. Kendriya
Bidyalaya Sangathan and others reported in MANU/DE/1191/2022.

Mr. Muhammad Rafiul Islam, learned Advocate for the respondent
No. 5 (Principal of the VNSC) contends that pursuant to the circular of the
Directorate, the VNSC also published the notice both in the VNSC premises
including notice board and the VNSC website platform and it was also
communicated to the office of the Director General as well as the
Metropolitan Admission Committee. He also contends that pursuant to the

Nitimala, 2023 the VNSC published a notice on 19.10.2023 furnishing
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vacant seats of different classes of the VNSC and the age limit for the
students of different classes, in particular, for Class-I it was 01.01.2017 to
31.12.2017. He further contends that the students who were found beyond
the age limit, their admissions have been cancelled by the office of the
Director General. Pursuant to the said order of the DG, the VNSC also
issued the office order on 04.03.2024 cancelling admission of 169 students.
He, however, again submits that due to cancellation of admission of those
169 students, the 1™ and 2™ parts of the Rule Nisi have become infructuous
and the direction as sought for under the Rule Nisi upon the present private
School, the 3™ part of the Rule Nisi is not maintainable.

Learned DAG also submits that the age limit 6+ years as mentioned in
the circular is below the 7 years and in other words, from day one under age
6 it can be considered up to 365 days under the said year, age 6. He further
submits that if in Class-I, the students of different ages are admitted, there
would be inequality and imbalance of environment causing different
offences in educational institution like bullying etc. He again submits that
considering the age bar as provided in the admission circular, the Director
General cancelled the admission of the students who were found beyond the
age limit and as such, there is no illegality in cancelling the admission of 169
students.

Main contestants in the Rule Nisi of writ petition No. 421 of 2024 are
the parents of the students, admission of whom has been cancelled and those
parents are also petitioners of another writ petition being No. 3903 of 2024

which has been filed challenging propriety of the order of cancellation of
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admission. On their behalf, Mr. Mustafizur Rahman Khan, learned Advocate
contends that the admission notification issued by the office of the
Directorate itself shows that the required age is 6+ years which means the
age of the students have to be minimum 6 years. Although by the Nitimala,
2023 the respondents authority required the upper limit of the age but in the
absence of that upper limit in the circular of the Directorate, it cannot
confine the age below 7 years. To appreciate his submission on this point,
learned Advocate has drawn our attention to some ESIF (Electronic Students
Information Form) wherein the authority always provided the minimum and
maximum age limit. He also contends that if the age 6+ years is considered
both lower and upper, the Nitimala dated 23.10.2023 requiring the
concerned institutions to determine the upper limit of age, shall be
redundant.

Mr. Khan further contends that the respondents’ daughters have got
access in the online admission system and thereby they were allowed to
participate in the admission process having their disclosed date of birth, both
in 2015 and 2016. He again contends that since the admission circular of the
Directorate itself reflected all the requirement and the Directorate has given
the access for submitting the online application, the students were not
required to look into the notification of the School (VNSC) and in fact,
having no knowledge about the said age limit given by the VNSC, the
parents of the students on bonafide understanding applied through the online

system and got admission through lottery.
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Learned Advocate has also raised the question of maintainability of
writ petition No. 421 of 2024 inasmuch as the students were admitted by a
private School and the petitioners did not have any legal right to challenge
the said action of a private School. Mr. Khan next contends that there are
other institutions, in particular, in the Motijheel Ideal School and College, 35
students born in 2015 and 2016, got admission to Class-1 in 2024 and as
such, if the students born in 2015 and 2016 are ousted from the VNSC
cancelling their admission, they would be treated in a discriminatory
manner.

Last but not the least, Mr. Khan has drawn our attention to apply
principles of equity in our judicial review being the fact that these 169
students, at the very beginning of their life, have got the chance to admit in a
reputed school and started their class for more than two months. If they are
ousted at this moment, they would be dealt with in a harsh manner both in
mentally and socially. Where as, the children of petitioners of writ petition
No. 421 of 2024 or any other students would not be prejudiced as they have
not yet got admission in the VNSC. In support of his submissions learned
Advocate refers to a case law published in the website of Manopatra being
the case of Javed Akhter and others Vs. Jamia Amdar and others reported in
AIR 2007 (NOC) 446(Del).

We have gone through both the writ petitions, affidavits in opposition
separately filed by the respondents No.2 (DG) and 5 (Vigarunnisa Noon

School and College, Dhaka shortly, the VNSC) in writ petition No. 421 of
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2024, supplementary affidavits filed by the parties, the cited cases and other
materials on records.

The Directorate of the Secondary and Higher Education, Dhaka
(shortly, the Directorate) published an admission notification on 17.10.2023
for admission of students in different Non-Government Secondary Schools
under the Metropolitan area as well as District and Upazila Sadar. For better
appreciation of the issues in question, relevant portions of the said

notification have been quoted here in below:

3038 Ui of [eie

BIl MR AR Tt 2 Koy swed GrEiefesy et s
(SR MR ToTeE ANER (PRSI Wi e 2038 e [feg
fegd @@ =3 W of$T wEMw vgWlE -
https://gsa/teletalk.com.bd @3 f5T=r@ et AR | TF-AZE AT
szl afera 38/50/20%0 . FHE 3d:00 Bi TS wAN A 58/53/0%0 R
R oc:00 B AF~Y tENIN AT | 038 FHAE ©f$q wiaws 5 3vo/-
(G® 7)) Bl [Ndme e zeR T S GFEee ff-tige e zte SMS
A MLITN A7l F1 TS |

2ifisie M T efeRiw FEivaeie T AfieR T e TmeEe
(BTG GHIF @2 (& T M SoteeT e e efediTa sife! s |
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foe fires frsta < o/e™m 41 T 11| 038 FTIRE QT oG vy
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o Ffifoq afsffn Saifdfers v Fifamm St Fa0e 3@ | b
IR M Reidl faiss afer oo o @ e 279 F90 JE
qRG T HAeiNife-2030 8 @St i Rrem fendt of$q fifswte
AT 2038 RIS s @fdre of$q w Fendin 11 o+ I=a fAdifae 2@ 1”
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The Ministry of Education published the latest Nitimala on
23.10.2023, namely, “PRIE F, T 9T F46 (NGHS, 7z i ¢ A&
AfE @) FERA of® Sifewe (shortly, the Nitimala, 2023) incorporating
almost similar rules, like the previous Nitimala dated 08.12.2022. In the said
Nitimala, 2023 regarding the age of students to be admitted to Class-1 and

other relevant provisions have been provided in the following manner:

“9,0 M@Ndig T TS MENife-20 0 TR ST @fdts ef$q Ty
Rrendls T v+ T=T TW© JA | ARl @R T Mdreew e
2% @fire ofS zen PFenditvne (wita elhwte (iAIFeE oy
A | oS e TN e e WdRe S Rrende I
3 Tl te 7@ | Rea vifemprly Rrems 3791 MR Tt ¢ (47)
IR i ARG (3l A |
8.0 MTIRY: fMencd 2@ o) AR (At W oM™ 21~ | afs @fd
=R PRI 4T =03 ¢ ¢ & |
¢.0 ©f¢ AfeFaa PR ©ift @ 7 fNdTa:
¢.> RIS fEfEse w5ifa opits ik ¢ 757 My ¢ T
et fetel, el Taeer [k F9;
¢.2 TfE 8 T FHren wfiven @aiTei fefese aoifta
ofS @A HeGF~ TS FIAGEH 7o T |

9.9 BIw TR ofS J fefene @ivita T Fhits Fendive
Siferssl ¥ ¥ @it AfSHIT (2ot T 777 2429 FACA | TS ifer] g
fren efstit of$ s wewsa avREs (e (@) ks

Sifa SEE of$d AT Y 42 FAE |7
(Underlined)
Following the aforesaid Nitimal, 2023, the VNSC under the signature

of its Principal (in charge) published a notification on 19.10.2023 furnishing
the vacant seats in different classes of the said institution and also specifying
the required age limit for admitting students to Class-1 and other classes of
the VNSC. For our better understanding, relevant portions of the said

notification dated 19.10.2023 are quoted herein below:
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Pursuant to aforesaid notifications of the Directorate and the VNSC,
the parents of the aspirant candidates submitted their respective applications
through online system under the designated link https://gsa.teletalk.com.bd
and on 28.11.2023 the Directorate conducted lottery in presence of the
Metropolitan Admission Committee and finally selected 1535 students for
Class-I of the VNSC along with 1 and 2" waiting list containing similar
number of students under the waiting list. Daughters’ names of petitioners of
writ petition No. 421 of 2024 have also been appeared in the 1 waiting list.
Immediately, after publication of the names of the finally selected candidates
on 02.12.2023 by the VNSC, one of the members of the Governing Body of
the VNSC, for the 1% time raised objection on the very day before the
Principal of the VNSC stating that there were some students born in 2015
and 2016 in the list of finally selected students and thereby they were the
disqualified candidates having the age beyond the prescribed limit.
Thereafter, the present petitioner No.l also filed an application to the
Secretary, Secondary and Higher Education Division, Ministry of Education
on 10.12.2023 and also filed another application before the Director General
of the Directorate on 17.01.2024 seeking their interference to cancel the

admission of those students who were found beyond the age limit as
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required by the authority concerned. But having no response the petitioners
have filed writ petition No. 421 of 2024 and obtained the Rule Nisi.

Question of maintainability of the writ petition has been raised by
both the learned Advocates Mr. Mustafizur Rahman Khan and Mr.
Muhammad Rafiul Islam but their contentions are different.

Mr. Islam submits that the Rule Nisi partly has become infructuous
due to cancellation of admission of 169 students and the other part of the
Rule being the decision of the VNSC, a private School is not amenable in
writ jurisdiction. Contentions of Mr. Khan are that the VNSC is a private
institution and so, its decision dated 02.12.2023 admitting 169 students
beyond age cannot be amenable under writ jurisdiction and at the same time
the petitioners do not have the locus standi to file this writ petition as there
being no legal right accrued in their favour.

To answer this issue, we have examined all the relevant papers. On
perusal of the Nitimala dated 23.10.2023 it appears that the entire admission
process was conducted by the Secondary and Higher Education Directorate,
Dhaka. Relevant portion of the Nitimala dated 23.10.2023 are as follows:

“Tfs 8 T e wftves eqme fBfese @vike mam o
G AT IO I 71947 F¢K |7
Thus, we are of the view that the admission process was conducted

by the Directorate and that by the decision dated 02.12.2023 admitting
students beyond age limit, the VNSC has only implemented the final result
prepared by the Directorate. As such, the relief sought for under the Rule

Nisi is amenable under judicial review of this Court.
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Regarding locus standi of the writ petitioners of writ petition No. 421
of 2024, we find that the petitioners’ children are awaiting under a waiting
list and in the event of vacancy of seats, they would be entitled to get
admission having their required age limit. Therefore, their locus-standi 1s
very much clear in the writ petition. Over and above, by these two writ
petitions the fundamental point before us is whether these 169 students were
admitted as eligible candidates and that their writ petition (filed by parents
of 120 those students) has been filed challenging the order of the Directorate
cancelling admission of 169 students of the VNSC. This writ petition also
warrants the similar answer regarding status of 169 students as to whether
they are eligible or not, to get admission to Class-1 of the VNSC. Regard
being had to the above, both the writ petitions are quite maintainable.

Undisputedly 169 students have been selected finally by the
Directorate to admit to Class-1 of the VNSC who were born in 2015 and
2016. Therefore, on calculation of their age it is apparent that on the day of
opening the session i.e 01.01.2024 their age appear 8+ years and 7+ years
respectively. This scenario led the dispute before us as to whether those
students are eligible for getting admission to Class-1 of the VNSC. We find
that there are two writ petitions, one (wp 3903/2024) has been filed by the
parents of 120 students whose admission has been cancelled by the
Directorate issuing an impugned order cancelling admission of 169 students.
On the other hand, the 1% writ petition (wp 421/2024) has been filed
challenging eligibility of those 169 students in terms of their age. Thus, the

bone contention appears before the Court under both the Rules Nisi as to
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whether the students whose date of birth in the year 2015 and 2016, can be
admitted to Class-I of the VNSC. In other words, the core issue to be
adjudicated is about the age limit for admission to Class-I of the VNSC.
From the notification of the Directorate dated 17.10.2023 for
admission to Class-I it appears that regarding the age of students the

notification incorporates the following sentence:

“agiel TS MENife-200 8 (RN W e Fendt efsg
S STAE 2028 FHFRF 3T (-9 o7 T FERFT T L+ =
fadifae 211

In the Nitimala dated 23.10.2023 the age for admission to Class-I has

also been provided in the following manner.

“9.0 MENdfin T3 Tom FrENIfeTE-2050 TGERT ST - ©f$T T
PRERLR T L+ J=F 2-© 2J| AFIS! AP I e [REaf aw @dies
ofs ze MEndima (Pi@ SRt (ARSI AWey '@ | Sfed -1
TP R e [dmd d7) Fredie T R w9 ofsq Si-amw
TACE A SR G e Ad Tesifre < el s 231 [ wifem
o FRI%-wa T 4T A4 0@ (71F) IZE Whelie A4 W7 @1

(Underlined)

On perusal of the aforesaid age clauses, it is apparent that the age limit
has already been determined by the admission notification of the Directorate
and the Nitimala, 2023 as 6+ years for admission to Class-1. Now question
arises as to whether the age of students born in 2015 and 2016 can be
considered as the age 6+ years to get admission to Class-1 of the VNSC.

The admission circular dated 17.10.2023 published by the Directorate
clearly indicate the age for admission to Class-I is simply 6+ years and there

is no word “minimum or maximum” ahead of 6+ years. On the other hand,
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the Nitimala, 2022 and the subsequent substituted Nitimala, 2023 although
have reiterated the similar sentence regarding age i.e. 6+ years but they have
added a further sentence “Sf$q W TN FeMHwe [Rmye [T 93~ i.e
leaving option to the concerned institution to determine the upper limit of
the age of students for admission to Class-I. Referring to said sentence, Mr.
Khan submits that in the absence of any upper limit of age in the notification
of the Directorate and having no knowledge about the VNSC notification
specifying age limit, the 169 students’ parents submitted the respective
applications, got access in the online admission process and finally selected.
He also explains that the digit 6+ years do not limit to the extent of 6 only
and rather in the absence of upper limit it can be extended to 7, 8 and
upwards.

We are unable to accept this submission inasmuch as every digit has
got its own position and identity and so, the digit 7, 8 etc can not be treated
or deemed as 6+. Therefore, the digit 6+ means less than 7. If it were 7 or 8
or more, then 7+, 8+ etc would be used. In fact, to introduce the age of a
person, the sign ‘+’ is used after the digit to include and identify the fraction
of days/months within the year of said digit. There are 365 days within a
year and so, when a person crosses his date of birth completing an year and
until he crosses another date of birth, he can not reach to the next year. But
on the very next day of his date of birth, he is crossing the days and months
1.e 365 days or 12 months before reaching to the next year. For example, a
person having age of 6 years 10 days or 6 years 5 months etc. are all 6+

years i.e day 01 to day 365 under the age 6 years be treated as 6+ years.
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Thus, the digit 6+ years denotes from 6 years to until it reaches to the age 7
years which in other words 6 years inclusive of 365 days i.e. before reaching
to the age 7 years. Otherwise, there would be no space for the next digit i.e.
7, 8 and 9 etc. The sign plus (+) is only added with the digit to mean the age
6 years and more days or months within the 6 years and until reaching it at 7
years. Although, in the Nitimala the option for determining upper limit of
age is given to the concerned institution but here the admission notification
of the Directorate itself and the 1* sentence of the Nitimala incorporate the
words “FFFIAf 9797 L+ 28 23", The same clearly indicate that the age shall
be within 12 months or 365 under 6 years but of course, below the 7 years.
Thus, by the words “f@ndiw 7251 v+ =7 W4ifTe 2@” mentioned in the
admission notice of the Directorate, itself limited the age within 6 years i.e

365 days under 6 years. It is also supported by the Nitimala dated
23.10.2023 mentioning the words “@er M@NiTe-2050 GAR ST (*HCS Bfeq

o) MRendE T2 L+ =7 7ee =@ 17 As such, the VNSC has no scope to extend
the age to 7 years or more for admitting students to Class-1.

Since, the Nitimala declared the age 6+ years without using word
minimum, the concerned institution can not determine upper limit of age
beyond 6+ years. By the Nitimala, 2023 the authority/scope given to the
concerned institution to determine upper limit of age, can only be exercised
remaining within the period of 365 days under age 6 years. In other words,
the VNSC can determine upper limit of age only by reducing the days from
365 days under the age 6 years. Therefore, the digit 6+ itself means the age

has to be below the 7 years.
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Inspite of aforesaid determination of age for admission to Class-I of
the VNSC, exercising authority under the Nitimala, the School (VNSC) has
published the notification on 19.10.2023. Here, the VNSC did not reduce the
age and rather by specifying the date from 01.01.2017 to 31.12.2017 they
have clarified clearly the age limit given by the Directorate’s Admission
Notification and the Nitimala. As such, there cannot be any ambiguity
regarding the age limit for admission to Class-I of the VNSC.

Although learned Advocate for the petitioners of writ petition No.
3903 of 2024 contends that the notification of VNSC determining upper
limit of age did not have legal effect being published on 19.10.2023 i.e 4
days ahead of the Nitimala dated 23.10.2023. But the contention is not
acceptable because, this Nitimala was substituted by the earlier Nitimala
dated 08.12.2022 incorporating almost similar clause regarding age and
before publishing subsequent Nitimala, 2023, the earlier Nitimala of 2022
was in force providing authority to the concern institution to determine
upper limit of the age.

Mr. Khan takes second attempt contending that the students or their
parents did not have the knowledge about the notification of the VNSC
specifying the age limit inasmuch as following the notification of
Directorate alone, the parents submitted online applications and they did not
need to follow the VNSC notification. We are unable to accept this
contention because in the Nitimala of the Ministry, the words were written

as follows “ef$a Ia TR 72 [y Mdiaet 33, These words make it

imperative upon the aspirant candidates and their parents to follow the
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notification of the VNSC (School) and so they cannot take the plea that they
were not aware about the age limit given by the VNSC. Moreover, the
Directorate on 17.10.2023 published another circular incorporating
guidelines for filling up Admission Form through online wherein it has been
clearly stipulated as under:

“ofS Aewrre fReefe 1238 ©f S S5/ ey fFretea o™l (@Ie At & A=)

From the records, it further appears that the VNSC (School) has
circulated their notice dated 19.10.2023 (Annexure-C to the writ petition)
both in their notice Board and website. Therefore these 169 students or their
parents cannot say that they were not required to follow the VNSC (School)
notice Board or they did not have knowledge about the VNSC notification.
Thus, we are led to hold that the 169 students whose date of birth were in
2015 and 2016 cannot be considered within the age of 6+ years to get
admission to Class-I of the VNSC. Of course, they were 7+ and 8+ years on
1* January, 2024 and as such, they were not eligible for getting admission to
Class-I of the VNSC in view of admission notifications both published by
the Directorate and the VNSC (School) itself.

From the impugned order under writ petition No. 3903 of 2024 by
which the Directorate cancelled the admission of those 169 students, it
appears that the Directorate in one side states that the admission was
unlawful and at the same time they plea that upper limit of age decided by
the School (VNSC) was not officially communicated to the Directorate. At
the same time the parents of the students also assert that they got access in

the online admission process for filing application furnishing their date of
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birth and being allowed in the system they got the admission and thus there
was no fault on their part. In the impugned decision under the writ petition
No. 3903 of 2024 by which the admission was cancelled, it is also
mentioned that in the software the upper limit of age was not setup to filter
the students having over age although in the admission notification the age
limit was mentioned. We find that in the admission notification of the
Directorate and the Nitimala specifically mentioned the age 6+ years. Since
they did not use the word minimum or maximum, the students must be
within the range of 6 years old i.e 6 years one day to 6 years inclusive of 365
days as we discussed above.

Therefore, it is of course, negligence and/or mal intention of the
authority in not setting up filter method to resist the over aged students and
even knowing fully that those 169 students are not eligible in terms of
required age, the respondents allowed them to admit to Class-I of the VNSC.
Hence, the learned Advocate for the petitioners of writ petition No. 421 of
2024 as well as learned DAG also submit that there may be perpetration of
an scam in admitting those students taking undue advantage and keeping
gap in the system. This submission, of course, finds merit and the authority
has to make an enquiry to ascertain the actual facts inasmuch as due to this
gap, present litigation has been arisen and the students who are just
beginning their life, facing serious trouble and hardles and thus, they are
getting a wrong message at the very beginning of their life. But at the same
time the parents of the students cannot avoid their responsibility inasmuch as

the age limit 6+ years was published in the notification of the Directorate
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and at the same time it was more specifically clarified by the VNSC
notification dated 19.10.2023. Thus, knowing fully about the age of their
children, they participated in the admission process aiming undue gain.

We have gone through the cited case reported in ALR 2007 (NOC)
446 (Del) (supra) as referred to by Mr. Khan. It reveals that the University
admitted the students beyond the age limit, allowed them to attend the
classes on receipt of fees. Subsequently the University have again cancelled
their admission being found beyond the age limit as per prospectus. In the
circumstances, the Court held that the University was estopped to cancel
admission due to doctrine of Promissory Estoppel which is the rule of
equity. Thus, the students were allowed to continue their academic career at
the instance of the Court.

But here in this case, we find that the VNSC is no doubt a reputed
educational institution in Bangladesh and the parents are mostly eager to
admit their daughters in the said institution. Though a good number of
students applied for admission but only 1535 seats are available to get
admission through random selection (Lottery). Since it is the very entry
point, as per Government policy only the eligible students are entitled to get
admission having required age limit and every parents of the aspirant
candidates are supposed to be aware by the notification dated 19.10.2023 of
the VNSC inasmuch as both the Directorate Notification and the Nitimala,
2023 refer to the concerned institution’s notification regarding the age limit.

If anyone wants to take plea of ambiguity of the age 6+ years, but he

can not avoid the notice of the VNSC, specifying the age from 01.01.2017 to
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31.12.2017. After random selection method although 1535 students were
allowed as finally selected candidates but similar number of students are
waiting under the waiting list to get the admission. Thus, it is a crucial event
making two groups face to face; one group who got the admission having the
age beyond required limit and the other group under the waiting list who are
not getting admission even being selected through the lottery method and
having appropriate age required by the authority.

In this context, Mr. Khan has sought our judicial review applying
principles of equity. Of course, we are deeply concerned about all the
students who are just beginning their career entering into educational
institution and those 169 students who are facing this hardle being admitted
in the VNSC. But their parents cannot avoid their responsibility who ought
to have more cautious to take their children in the School (VNSC) for
admission keeping in mind about the age limit. Though they started their
classes for about two months but on the other hand, similar number of
students under the waiting list are following their fate and to see whether
those 169 students are going to be allowed to continue the class despite
having no eligibility to get the admission. In other words, whether the
eligible students in terms of age would be deprived of by an action allowing
the ineligible students to continue their classes. Inasmuch as if the ineligible
students are removed, the 169 vacant seats shall be filled up from the
waiting list who are enlisted here having their required age.

Inspite of clear age limit, the authority allowed those 169 students to

get the admission initially and if the petitioners of writ petition No. 421 of
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2024 would not come to the Court this misdoing shall continue allowing
those ineligible students’ admission in the School. But it happened reversed
due to issuance of the present Rule Nisi and at the instance of the parents of
students who are in the waiting list.

Therefore, if this misdoing is allowed it will amount to putting a
premium on the perpetration of misdoing. A Court of law cannot be a part of
any premium on the misdoing perpetrated by any person. It is the established
principle that Equity will not allow a wrongdower to profit by a wrong.
Further, if this misdoing is allowed, both the 169 students and also their
counter part under the waiting list, shall get a negative message at the very
beginning of their life from their respective positions.

Considering the above facts and circumstances, we are unable to
accept the submissions of Mr. Khan on the point of equity. Further the case
cited by him is not applicable in this particular case, because of its distinct
fact inasmuch as in that particular case the University admitted the students
and they again cancelled their admission and there was none in the waiting
list or there was no persons aggrieved other than those students whose
admission was cancelled. But here in this case the Directorate and the VNSC
admitted the ineligible students. The students or parents who could not get
the admission and awaiting under the waiting list, they have come forward to
the Court seeking appropriate remedies and that the admission was cancelled
after issuance of the Rule Nisi. Therefore, the cited case is not applicable.

Although learned Advocate has raised the question of discrimination

referring to Motijheel Ideal School and College but a wrong doer can not
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take the benefit of his wrong raising the plea of discrimination. Moreover, it
1s a different institution and hence, facts and circumstances are also
different.

In view of above discussions, we find merit in the Rule Nisi issued in
Writ Petition No. 421 of 2024. However, the Rule Nisi issued in writ
petition No. 3903 of 2024 fails.

In the result, the Rule Nisi issued in writ petition No. 421 of 2024
is made absolute and the Rule Nisi issued in Writ Petition No. 3903 of
2024 is discharged. However, there will be no order as to cost.

The Directorate, The Metropolitan Admission Committee, Dhaka
and the VNSC are directed to fill up the vacant seats from the waiting
list serially within 15 (fifteen) days from date.

Before parting with the matter, we are of the view that the admission
process conducted by the Directorate keeping some lacuna, in particular,
without setting any program in the software for filtering the candidates in
terms of prescribed age limit; taking decision on 02.12.2023 to admit 169
ineligible students and other irregularities, have to be looked into by an
enquiry in order to detect the perpetrators to protect the recurrence of such
incident in future, so that the innocent children cannot be subjected due to
such negligence, inefficiency and misdeeds of the authority. The respondent
No. 1 shall enquire into the whole admission process of the VNSC. The
Enquiry Committee shall make suggestions for introducing better admission
procedure and to find out the perpetrators. The respondent No. 1 shall take

action against the perpetrators to be identified, in accordance with law.
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In this regard, the Secretary, Secondary and Higher Education
Division, Ministry of Education (respondent No.l) is directed to
constitute a 03(three) member committee headed by an officer of his
Ministry not below the rank of Additional Secretary; a member from
the Secondary and Higher Secondary Education Board, Dhaka and
another, the Information Technology (I.T) expert from the Bangladesh
University of Engineering and Technology (BUET).

Communicate a copy of this judgment and order to the respondents at
once.

Let a copy of the Judgment and Order be communicated to the (i)
Secretary, Secondary and Higher Education Division, Ministry of Education,
(Respondent No.1) (i1) the Vice Chancellor, BUET and (iii) the Chairman,
Secondary and Higher Secondary Education Board, Dhaka at once for their
information and necessary action by nominating the member of the enquiry

committee.

Razik Al Jalil, J

I agree.



