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In an application under section 115(1) of the Code of Civil
Procedure, 1908 rule was issued calling upon the opposite party to
show cause as to why the impugned order dated 03.07.2023 passed by
the learned Joint District Judge, 1* Court, Faridpur in Title Appeal
No. 137 of 2020 (arising out of Title Suit No. 137 of 2016) by fixing a
date on 31.07.2023 for the step of the appellant, should not be set
aside and/or pass such other or further order or orders as to this court
may seem fit and proper.

The short facts relevant for the disposal of this rule, is that, the
present petitioner as plaintiff instituted Title Suit No. 137 of 2016

impleading the opposite party as defendant for declaration of title as



well as recovery of khash possession. It transpires that both the parties
contested the suit and the trial court after hearing the parties,
considering the facts and circumstances, evidences led by both the
parties decreed the suit in favour of the present petitioner. Being
aggrieved by and dissatisfied with the aforesaid judgment and decree
passed by the trial court the present opposite party-defendant as
appellant preferred Title Appeal No. 134 of 2020 before the District
Judge, Faridpur and eventually the matter is pending for disposal in
the court of Joint District Judge, 1* Court, Faridpur. It further
transpires that during pendency of the appeal the sole appellant Abdul
Mazed Sheikh died on 06.04.2021. After death of the sole appellant
the heirs of the said appellant filed an application for substitution. It
further transpires that the lower appellate court took up the same and
came to a conclusion that since 90 days have already been expired
there is no scope to allow the substitution without setting aside the
abetment. As such, the lower appellate court rejected the application
and directed the parties to take necessary steps for setting aside the
abetment. Against which the present petitioners preferred the
revisional application before the High Court Division and obtained the
present rule.

No one appears on behalf of the petitioner to press the rule.

The learned Advocate for the opposite party vehemently

opposes the rule.



I have heard the learned counsel for the opposite party. I have
perused the impugned judgment and order passed by the trial court,
revisional application, grounds taken thereon, necessary papers and
documents annexed herewith as well as two applications preferred by
the opposite party.

On meticulous perusal of the same, it transpires that admittedly
Title Appeal being No. 134 of 2020 is pending before the lower
appellate court filed by the defendant-appellant opposite party. It
further transpires that during pendency of the appeal the sole appellant
Abdul Mazed Sheikh died. After death of the said appellant the heirs
of the appellant filed an application for substitution. The appellate
court below passed the following order which runs as follows;
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So, it transpires that the court below came to a conclusion as
per the provisions of law that since the substitution was not done

within the statutory period and there was no scope for setting aside the



abetment, the lower appellate court rejected the application and
directed the parties to take necessary steps.

On perusal of the application for addition of party, it transpires
that immediately the heirs of the said appellant filed an application as
per Order 22 rule 9A of the Code of Civil Procedure, 1908 before the
lower appellate court which is a correct step as per law. So, it
transpires that by the impugned order the lower appellate court
committed no illegality by allowing the appellant to take necessary
steps as per Order 22 rule 9A of the Code of Civil Procedure, 1908.
Hence, I find no reason to interfere.

Accordingly, the instant rule is discharged and the impugned
judgment and order passed by the court below is hereby affirmed.
However, the lower appellate court is directed to proceed with the
appeal in accordance with law.

Interim order passed at the time of issuance of rule is hereby
vacated.

However, there shall be no order as to cost.

The office is directed to communicate the judgment to the
concerned court below at once.

(Mamnoon Rahman,J:)



