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Md. Igbal Kabir, J:

At the instance of the plaintiffs-appellants, this First Appeal is directed
against the judgment and decree dated 30.03.2000 and 04.04.2000 passed by
the learned Subordinate Judge, First Court, Sunamgonj in Title Suit No. 60 of
1989, dismissing the suit for declaration of title.

The precise facts leading to preferring this appeal are that the present
appellants, as plaintiffs, filed the aforesaid suit for declaration of title over the
34.82 acres of land described in the schedule to the plaint.

It has claimed the plaintiffs are the lawful owners in possession of the
suit lands since their predecessors by way of settlement from the then Jamidar
Sree Babu Shukhmoy Chowdhury Roy Bahadur, Sree Babu Rajendra Narayan
Chowdhury, and Sree Babu Horendra Narayan Chowdhury through a registered
Patta deed dated 04.05.1928. Against which the yearly rent was fixed at the
rate of Tk. 110/-. Upon obtaining the land, they regularly paid their rent and
possessed the suit land. However, during the settlement period, the persons

who are involved with the jarip, along with government officials, give an



assurance that they will record the land in the name of the plaintiffs. Innocent
plaintiffs believed such assurance, and they were reluctant to further
communicate. However, local tahsildar in the year 1369 B.S declared that the
land in question had been recorded in the name of the government and directed
the plaintiffs to vacate the land in question. Thereafter, the plaintiffs inquired
into the matter and on 28.05.1989 came to learn that the land in question had
been recorded in the name of the Government. Though the Government has no
title or possession over the suit land, the plaintiffs obtained a settlement from
the Jamidar, and since then, they have possessed the land. The plaintiffs
claimed that since the khatian has not been prepared in the name of the
plaintiffs, the title has been clouded. Thus, they sought a declaration over the
suit land.

On the contrary, the defendant Government contested the suit by filing a
written statement denying all the material allegations so made in the plaint. It
has also brought notice that the land measuring 24.37 acres under Dag No.
2306, land measuring 15.59 acres under Dag 1271, fall under layak patito, and
measuring land 3.84 acres brought under Dag 1329 falls into the river, and
those lands have been recorded as Government land, and those kash lands
have been distributed among different individuals every year. It has also been
claimed that the plaintiff Nos. 2, 6, 10, 17, and 34 obtained leases, and those
lands have been leased by the Government to the plaintiffs. However, the
defendant claims that based on a forged and fabricated patta deed, the land in
question has been claimed. According to them, based on forced documents,
they claimed the suit land.

However, the Judge of the Trial Court, after conclusion of the trial and
upon consideration of the materials on record, dismissed the suit.

Being aggrieved by and dissatisfied with the judgment and decree dated
30.03.2000 and 04.04.2000 passed by the learned Subordinate Judge, First
Court, Sunamgonj in Title Suit No. 60 of 1989, the plaintiffs, as appellants,
preferred the instant First Appeal.

Mr. Md. Khabir Uddin Bhuiyan, learned Advocate for the appellants,
submits that the Court below did not consider the evidence adduced by the

plaintiffs, both oral and documentary, and most illegally dismissed the suit. He



submits plaintiffs had successfully proved their right, title, and possession over
the suit lands described in the schedule to the plaint by adducing oral and
documentary evidence. According to him Court below did not consider those
aspects and most illegally dismissed the suit. He claims that the Court below,
without any legal basis, wrongly held that the registered patta deed dated
04.05.1928 Exhibit-l is not a genuine one and accordingly, dismissed the suit
and as such, committed a gross miscarriage of justice, which, being illegal and
not sustainable in law, is liable to be set aside.

He submits that on 28.05.89, for the first time, plaintiffs came to know
that the suit land described in the schedule to the plaint has been recorded in
the name of Government. According to him, the plaintiffs instituted the instant
suit within time from the date of knowledge, and it has been proved by the
plaintiffs, but the learned Court below, having not considered those aspects,
however, wrongly held that the instant suit is barred by law.

He submits that the plaintiffs are lawful owners in possession of the suit
lands since their predecessors, by way of settlement from the then Jamindar
through a Registered patta deed dated 04.05.1928, and the Government has no
right, title, and possession over the suit lands described in the schedule to the
plaint as proved by the plaintiffs adducing evidence in Court. But the learned
Court below, having not considered those aspects, wrongly held that the
plaintiffs are not the owners in possession of the same and accordingly,
dismissed the instant suit, which, being illegal and not sustainable in law, is
liable to be set aside.

Mrs. Nahid Hossain, learned DAG appearing on behalf of the defendant
Government's claims that the suit was contested by filing a written statement
denying all the material allegations so made in the plaint. She claims that the
plaintiff/appellant did not submit any legal documents or papers in respect of the
plaintiff's right to the scheduled property. According to the learned DAG, the
plaintiffs submitted a Patta Dolil, which is forged and not issued through any
legal process of the Government. Accordingly to the Government Grants Act,
1895, no person can claim any right or interest in Government land except by a

valid and duly executed grant or settlement by an authorized officer, a private



agreement made on the basis of a forged document amounts to criminal fraud
and misrepresentation and is not binding upon the Government in any manner.

She submits that under section 20 of the State Acquisition and Tenancy
Act, 1950 and the Government Grants Act, 1895, all khas land vested
absolutely upon the Government; no person can claim ownership, possession,
or lease of khas land without a valid settlement deed, and those have to be
approved and executed by the competent authority.

However, we have considered the submissions of the learned counsel
for appellants, perused the memorandum of appeal, including the impugned
judgment and decree, and all other connected documents appended in the
paper book, and given our anxious consideration to the facts.

Now, the only question that calls for our consideration in this appeal is
whether the trial Court committed any error in finding that the plaintiffs, by
adducing sufficient evidence, have succeeded in proving their case.

This Court considered the submissions made by the parties and also
examined the record. It is pertinent to note that it was the claim of the plaintiffs
that they enjoyed the property in question, but did not feel compelled to give
rent for the last 30/35 years. On 28.05.89, for the first time, they came to learn
that the land had been recorded in the name of the Government. However, from
the exhibit No. 2 series, it appears that plaintiffs deposited rent for the year
1342 to 1396 B.S to the Jaminder serista, though no reason for the delay was
explained in the plaint. In this context, it was claimed that the plaintiffs disclosed
such data about the record only to institute the suit.

The allegations made by the plaintiffs are absolutely the subject matter of
the evidence and circumstances.

This Court examined the deposition of the P.WS and D.Ws, as it was the
claim of the respondent that the patta deed is forged. It was claimed that the
patta deed No. 242 dated 4.05.28 was recorded in the page Nos. 123-124 of
Book No. 1, Volume No. 6 under the Sylhet Sub-registrar Office. On our
examination, it appears D.W-1 in respect of patta in his deposition stated that
SIS (ol RIETER Pt @3 TRTTe 41 (RTF /5o 3 7 AW 336 «ifz) O3 IETTE 520-538
Bl &% =l (6 woo PR I 7 RETI 339-338 7Bt ¥ I fa=t1 In his cross-

examination he clearly stated that s29-338 %1 4% IFIN 32 3T Felta f[veg zoe of =ify



wifvet D.W.2 in his deposition stated that Sify 530 32 3771 © 72 Sfer™ WAz @ o
320 (ATF 338 7B 7R Raw Index | & Il @t f ... 383/3b T TR AfICe wiel @ afKed T @141

TR TG AR > 7R 3R] @ | WoR ¥ = (317 208 (A J3 M0 wiel AfzeTl foet| o F1ia
TN @3 TYF @3 Frei 7w Siig TR @12 Stz IR AW GBI o1 el @3 T SE o1 aifget
I 28/ T2 R AR [RIFT S AT 5 8 X MR TACTH P& 73| Sl 0w 70q 8/
TR MR 72T AP JFAR A GIAT 21 Wrel 8 7 & ok afeeiedd i @<t 7w w1 D.W.3 in
his deposition stated that =ifst smy {1t e TR-cafers SfFem dob T2 7Ta © FR ©fez™ 72

WIECS N GrfR) 3B TR-> ST MR-b| G SRR 529-338 #BIN €>q TR AT [RIF ¢ Atz
@>q T Al wret S @ik e WofRt @ e W sf@t P g ettt e wfqsi@h afgsm am e
53 =1 foi T g ) wlEEfa e oiffd 3/2/2y 3R SRR Bt 0/2/2b 31 (S| wiIEE
©oifRee Pt 1999 wifres sire @3t 297 8t IHcEa [ S|

Upon close reading of the above, it appears that the above volume does
not contain the relevant page; another one discloses a different name who did
not execute the Patta. The names of the executants did not appear in the
alleged page of the Book. From the above, it appears that there is no record
about the alleged patta deed; thus, the contention made by the respondents
had substance.

Further, in respect of possession, P.W.1 in his cross-examination clearly
stated that Fem™iT SR =@ SI9MeR SIS B AW (=ea G S, SigE TN G
TRIRCE B @1 AR PR (ATF GFI AT [T P AN N WL I ... S0 AR &

AT AT AR G AACRE AT BN THFR (AF v S P.W.2 in his deposition
clearly states that 290v 7o ¥ Wtz SR & SR i wis 7 M= (@21 AR & Il 9%
IR AL 0| ZAM WA @ PR St (orefer Qifel| o TR WK (F (T es wee v wif
a1 P.W.3 in his deposition clearly states that Imt == 125t 321 St fog foq ~ftaam

@TF | S WIS Tt SN (Sl We 6| Ao (& (@1 paal wd @@=t Further, it

appears that aws 3 3, 98, Y, Yo, a4 T AT YT TN TTFR (AF WS ECRI SR
Aws WelR qPmITTR fet-gms < Fife

From the above deposition, it appears that some of the plaintiffs took a
settlement from the Government; the witnesses do not know how many
plaintiffs filed the suit, and do not know which plaintiff possess which portion of
land and quantum, etc. On the above count, it appears there was no
appropriate explanation from the plaintiffs. Moreover, from the statements and

contradictory statements suggested that some of the plaintiffs took lease from



the government, and some of the plaintiffs do not possess the land in question.
Further, the document and evidence talk against the plaintiffs, thus, the
question does not arise to believe that the patta is genuine and the plaintiffs
possess the land in question.

Indeed, the trial Court, as the First Court of fact, and on due
consideration of the entire evidence and materials on record, came to its proper
conclusion, thereby dismissing the suit for declaration of title.

However, in view of our above discussions made in the foregoing
paragraphs, this Court did not find any substantive evidence and or reason to
disagree with the findings given by the Court below in the impugned judgment
in dismissing the suit for declaration of title over the suit land. Thus, it is now
clear that the instant First Appeal must fail. The impugned judgment and decree
are based on a proper appreciation of both facts and law, and we do not find
any illegality, perversity, or misdirection that would warrant interference of the
same sitting in an appellate jurisdiction.

Accordingly, the First Appeal is dismissed without any order as to costs.

The judgment and decree dated 30.03.2000 and 04.04.2000 passed by
the learned Subordinate Judge, First Court, Sunamgonj in Title Suit No. 60 of
1989, dismissing the suit for declaration of title, is hereby maintained.

It is pertinent to note that before concluding the judgment, the plaintiffs-
appellants submits that they may be allowed to get lease of the land in
question. In the abov context, it can be said that the appellants have liverty to
file an application to get lease of such land, if so advised. However, the
concerned respondents are directed to dispose of such application, if any, in
accordance with law.

Send down the lower Court records with a copy of this judgment to the

Court below at once.

Jesmin Ara Begum, J:
| agree.



