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Naima Haider, J; 

In an application under Article 102 of the Constitution, this 

Division by order dated 04.12.2023 issued Rule Nisi in the following 

terms:  
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Let a Rule Nisi be issued calling upon the respondents to who 

cause as to why the impugned Notice issued by the respondent No. 04  

vide Memo No. 110 L.A. Case No. 03, 15, 08/2023-2024 dated 

29.10.2023, under Section 4(1) of the Acquisition and Requisition of the 

Immovable Property Act, 2017 (Annexure-I)  should not be declared to 

have been issued without lawful authority and is of no legal effect and as 

to why a direction should not be given upon the respondents to relocate 

or redesign the Entry-Exit, Fire Exit ventilation Duct point of Notun 

Bazar Metro Rail Station BMTCL  MRT Line-1 at petitioner’s  plot 

No.10, Block-J, Pragati Sarani Road, Baridhara, Dhaka which the 

respondents are bound by law to do so and/or such other or further order 

or order  pass as to this Court may seem fit and proper.  

Interim order was also passed by in the following terms: 

 Pending hearing of the Rule, the respondent No. 4 is directed to 

dispose of the application dated 12.11.2023, so far as it relates to the 

petitioner’s plot No. 10, Block-J, Pragati Sarani Road, Baridhara, Dhaka 

as evident from Annexure-J within 15(fifteen) days from the date of 

receipt of a copy of this order, in accordance with law.  

Against the order dated 04.12.2023 passed by this Division, 

appeal being Civil Petition for Leave to Appeal No. 80 of 2024 was 

preferred. The Hon’ble Appellate Division passed an order directing this 

Division to dispose of the Rule within a specified time. The order passed 

by the Hon’ble Appellate Division is quoted below:  
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“It is desirable that the Rule issuing Bench of the High Court 

Division shall dispose of the Rule expeditiously preferably within 

a period of 21(twenty one) days from date.” 

In view of the aforesaid order passed by the Hon’ble Appellate 

Division, the Rule is taken up for hearing on a priority basis.  

The dispute between the contending parties relate to the legality of 

acquisition of petitioner’s property. Simply put, the petitioner’s 

contention is that the acquisition was not in accordance with law and 

therefore, the allegedly acquired property cannot be used by the 

respondents. The respondents on the other hand argue that acquisition of 

property, including the petitioner’s property was for national interest and 

all procedures pertaining to acquisition were duly complied with and 

therefore, there is no scope to intervene.  

The learned Counsels appearing for the petitioner and the 

contesting respondents advanced elaborate submissions. The 

submissions advanced by the learned Counsels have given rise to certain 

important issues which we will endeavor to address in this Judgment.  

The facts leading to filing of the instant writ petition, in brief, are 

as follows: land measuring 8(eight) Katha and 11 Chatak located at 

Holding No. 10, Block-J, Prgati Swarani Road, Baridhara R/A was 

allocated to the petitioner’s mother though a lease deed dated 30.06.2002 

executed by RAJUK. The original allottee-petitioner’s mother thereafter 

made a gift of the said land in favour of her daughter- the present 

petitioner. Subsequently the said land/property mutated in the name of 
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the petitioner. The petitioner had been in possession of the land/property 

in question. She had been paying the applicable taxes to the 

Government. The petitioner also had her name mutated with the office of 

RAJUK so that she can proceed with construction of multi storied 

building. In 2017 the petitioner entered into a contract with a developer 

for construction of 14 storied building and obtained necessary regulatory 

approvals from RAJUK. The construction work was initially delayed 

due to Covid-19 outbreak but subsequently, the developer company 

started preparation for construction work.  Suddenly the petitioner came 

to know, from a banner/bill board, that the land in question was selected 

for construction of MRT Line-1. The petitioner’s son and the 

management of the developer company visited the office of the 

respondents and requested them for re-location and in this regard filed an 

application dated 24.09.2023. No heed was paid thereto. The petitioner 

filed several representations subsequently. Again, no heed was paid 

thereto. Under compelling circumstance, the petitioner moved this 

Division and obtained the instant Rule.  

Since implementation of any project requires the Government to 

acquire land, the petitioner inquired whether the land/property in 

question had been acquired. At that point, the petitioner came to know of 

acquisition under the Acquisition and Requisition of Immovable 

Property Act 2017 (“the 2017 Act”). The petitioner did not receive the 

statutory notice envisaged under Section 4 of the 2017 Act. Upon 
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inquiry, it transpired that the notice was served upon one Mr. Md. 

Mokbul Hossain Akondo who has no connection with the petitioner, 

directly or indirectly. It is also important to note that the petitioner has 

not obtained any compensation for the said acquisition and that the 

petitioner is not interested in compensation. Her position is that if this 

Division does not intervene, the respondents would be permitted to 

proceed with construction work over her land without acquisition which 

would violate her fundamental right to property as well as her 

fundamental right to be treated in accordance with law and only in 

accordance with law. 

The Rule is opposed. The respondent No.5 filed an Affidavit in 

Opposition. The respondent No.5 contends that the acquisition process 

was initiated properly by serving notice in terms with Section 4 of the 

2017 Act and therefore, there is no illegality in the acquisition process. 

The respondent No.5, through the Affidavit in Opposition states that the 

acquisition process followed the “Strategic Transport Plan for Dhaka” 

which was duly approved by the Government and that the acquisition 

was for public purpose. In the Affidavit in Opposition, from paragraph 

No. 15 to paragraph No. 32, the respondent No.5 elaborately sets out 

different aspects of the project which is intended to be implemented. It 

appears from paragraph No.15 onwards is that the acquisition of the 

properties including the property in question is for implementation of a 

project to make the traffic system in Dhaka more efficient. We also note 
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from the Affidavit in Opposition that complex financial issues are 

involved in implementation of the project. Not only that the 

implementation of the project involves rather complex bilateral issues 

with among others, foreign lenders. According to the respondent No.5 

necessary permissions had been taken for implementation of the project; 

RAJUK by letter dated 09.02.2023 and Ministry of Housing and Public 

Works by letter dated 14.02.2023 issued No Objection Certificate for 

acquisition of 2.307 acres of land for completion of the project and in 

particular, for construction of three underground MRT Lines. The 

respondent No.5 also points out that the value of the project is Taka 

52561 cores and approximately Taka 592.75 crores have been paid to the 

Foreign Consultants under the Technical Project Proposal of the project. 

The respondent No.5 also states that detailed designs are in place and at 

this point in time, there is no scope but to implement the project. 

According to the respondent No.5, the Rule is misconceived and is liable 

to be discharged. 

The Affidavit in Opposition filed by the respondent No.5 is 

comprehensive and mostly deals with the project structure and financials 

connected to the project. We have carefully perused the said details but 

in delivering this Judgment, we feel that we need not elaborately set out 

those facts as those are not strictly relevant.  

However, we do agree with the respondents that the project is for 

public purpose. We also agree that the implementation of the project 
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involves complicated economic considerations. The learned Counsel for 

the petitioner, Mr. Fida M. Kamal, Senior Advocate also candidly shares 

the same view. 

An Affidavit in Reply was filed by the petitioner. Paragraph No. 8 

of the said affidavit is important. The petitioner points out that though 

the CS Consultant of MRT Line-1 opined that the relocation of S08 

Notun Bazar Station is not possible, he did not mention that it would not 

be possible to redesign it in a way that would not require the petitioner’s 

land. In the Affidavit in Reply the petitioner points out that notice under 

Section 4 of the 2017 was not served; rather there was a sign board 

referring to the acquisition containing no signature or seal of the 

acquiring authority. In the Affidavit in Reply, it was pointed out that for 

the purpose of re-adjusting the design only to that extent which affects 

the petitioner’s land, alternative plot under the control of RAJUK may 

be used under the acquisition policy of JICA. 

Interestingly, though the acquiring body-respondent-Deputy 

Commissioner is the appropriate authority to address the issue of 

lawfulness of the acquisition, neither the Deputy Commissioner nor the 

office of the Deputy Commissioner filed any affidavits. No argument(s) 

were also placed on their behalf as to how they have proceeded with the 

acquisition of the petitioner’s property. While the requiring body i.e. the 

respondent No.5 filed Affidavit in Opposition, it is our view that given 

the importance of the issue involved it was the responsibility of the 
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concerned Deputy Commissioner to address the issue of legality of the 

acquisition; it is the Deputy Commissioner who acquired for the 

respondent No.5 and not the other way and it is primarily the action of 

the Deputy Commissioner which is under challenge. 

To begin with, we wish to make it absolutely clear that the 

petitioner is not concerned with the implementation of the project. The 

petitioner’s concern is limited to use of her land/property in the absence 

of acquisition. The petitioner is in favour of implementation of the 

project and as such suggested slight re-adjustment which would not only 

ensure effective implementation of the project but at the same time 

would ensure that petitioner’s proprietary right to her property would not 

be curtailed.   

Mr. Fida M. Kamal, Senior Advocate, appears for the petitioner. 

He takes us through the writ petition, Affidavit in Reply and the 

documents annexed therein. Mr. Kamal, at the outset candidly submits 

that the implementation of the project would benefit the country and that 

implementation of the project is desirable. Mr. Kamal raised his concern 

from a different perspective. He takes us through the scheme of the 2017 

Act and submits that the said Act was enacted facilitate acquisition for 

implementation of projects. He submits that projects are to be 

implemented on property properly acquired. He refers to the acquisition 

for construction of Padma Bridge. Mr. Kamal submits that unless the 

acquisition is in accordance with law, there is no scope for 
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implementation of the project in question or any project. Mr. Kamal 

submits that under the 2017 Act, properties are to be acquired first and in 

so acquiring the procedure set out therein must be followed. He points 

out that right to property is a fundamental right and cannot be taken 

away without following the due process of law. In this context Mr. 

Kamal submits that in the absence of service of a valid notice under 

Section 4 of the 2017 Act, there can be no acquisition and in the instant 

case, the notice was not valid and at the same time, there was no service 

upon the petitioner, as is statutorily required. In this regard he points out 

that service of a so called notice to a third party, who is not in any way 

connected to the petitioner cannot be treated as compliance of Section 4 

of the 2017 Act and therefore, subsequent proceedings are nullity. Mr. 

Kamal also submits that there is no need to stop the development work; 

alternative plots are available and slight re-adjustment would suffice.  In 

this regard, Mr. Kamal submits that in many mega constructions, slight 

adjustment(s) to designs to ensure compliance with law is no 

uncommon. Mr. Kamal also submits that the petitioner does not 

challenge the legality of the implementation of the project but  merely 

seeks intervention from this Division to ensure that her right to property, 

as guaranteed under Article 42 of the Constitution is not taken away in 

violation of Article 31 of the Constitution in guise of development work. 

On these grounds Mr. Kamal submits that the Rule should be made 

absolute.  
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Mr. Md. Mehdi Hasan Chowdhury, the learned Advocate appears 

on behalf of the respondents. He takes us through the Affidavit in 

Opposition and vehemently opposes the Rule. The learned Advocate for 

the respondent No.5  submits that the notice under Section 4 of the 2017 

Act had been duly served and therefore, the proceeding was initiated 

lawfully and consequentially, the acquisition was legal. He also points 

out that since the petitioner would be entitled to compensation she 

cannot in strict sense of the word be termed as aggrieved person within 

the meaning of Article 102 of the Constitution. The learned Advocate for 

respondent No.5 elaborately places the scheme of the project and the 

manner in which the project is intended to be implemented and thereafter 

submits that the project is of national importance and implementation of 

the project is a “policy decision” of the Government and therefore this 

Division should refrain from intervening. He also submits that the 

implementation process of the project is preceded by extremely complex 

fiscal and foreign relation issues and that this Division lacks expertise to 

adjudicate on this; any intervention by this Division would tantamount to 

dealing with such issues and would be nothing short of usurping the 

function of the executives. He also questions the locus standi of the 

petitioner to file the instant writ petition. The learned Advocate for the 

respondent No. 5 also submits that the petitioner has not come with clean 

hand and is not entitled to relief sought for. Primarily on these grounds, 
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the learned Advocate for the respondent No.5 submits that the instant 

Rule is misconceived and is liable to be discharged. 

We have perused the writ petition, its annexures, affidavit-in-

opposition filed by the respondent no.5 and other materials on record 

placed before us.    

We wish to once again state, that this writ petition is not filed 

challenging the implementation of the project. Rather the scope of the 

writ petition is limited to the primary question being “Whether the 

petitioner’s land was duly acquired for the project to be implemented 

thereon”. It is in connection with addressing this issue and in light of the 

submissions of the contesting parties we are required to address certain 

interesting issues. 

At the outset, it is stated that there is no dispute that 

implementation of any infrastructure project over private land is to be 

preceded by acquisition of the private land. Article 42 of the 

Constitution clearly provides that acquisition must be sanctioned by law.  

Part III of the Constitution deals with fundamental rights. It is our 

view that fundamental rights do not merely play a defensive function but 

a protective one as well. They are not just rights against the State but 

entitlements to State protection. Thus, to have fundamental right to 

privacy, for example, is not just to have a claim against the State that it 

refrains from interfering with one’s privacy interests―say through 

searches and seizures―but also an entitlement to positive state action 
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directed towards the protection of one’s privacy interests against the 

interference of third parties, namely through the law of defamation, data 

security legislation and so forth. Fundamental rights therefore confer 

rights to individuals and at the same time impose duties upon the State to 

protect such rights. Therefore, fundamental rights being “recognized 

special rights” cannot under any circumstances, be flouted with. It is the 

constitutional obligation of this Division to ensure this. 

Article 42 of our Constitution recognizes right to property as 

fundamental right. The wordings of Article 42 make it clear that no 

property shall be subject to compulsory acquisition, nationalization or 

requisition unless authorized by law.  

Article 31 of the Constitution is important in the present context. 

It deals with “Right to protection of law”. Article 31 reads as follows: 

To enjoy the protection of law, and to be treated in accordance 

with law, and only in accordance with law, is the inalienable right 

of every citizen, wherever he may be, and of every other person 

for the time being within Bangladesh, and in particular no action 

detrimental to the life, liberty, body, reputation or property of any 

person shall be taken except in accordance with law. 

In our view, Article 42 is to be read with Article 31. The effect of 

reading these constitutional provisions simply means (a) deprivation of 

property right is permissible only if authorized by law; and (b) the 

authority/executives must strictly apply the law that curtails the right to 

property. In our view, since right to property is a fundamental right, the 

laws that deal with acquisition, requisition or nationalization, must be 
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carefully applied by the executives and the application of such law must 

be carefully reviewed by this Division in exercise of powers under 

Article 102 of the Constitution. We wish to make it very clear that when 

the executives take any steps affecting fundamental right, they must be 

extremely cautious about how they proceed; they must ensure that the 

fundamental right(s) are not violated. There is no scope for error. 

The 2017 Act was enacted by repealing the Acquisition and 

Requisition of Immovable Property Ordinance 1982 (“the 1982 

Ordinance”). We have reviewed both the 2017 Act and the 1982 

Ordinance. While these are drafted differently, they are both based on 

same premise; to safeguard the interest of the landowner and at the same 

time, to ensure that Government can utilize private land through 

acquisition or requisition, in the event it is in the public interest to do so. 

As stated before, the 2017 Act is to ensure acquisition of private 

land/property for Government use. The whole purpose of the 2017 Act is 

to ensure lawful acquisition. Therefore, from initiation of the acquisition 

process till the completion of the process, the executives must strictly 

follow the law and they must be extra careful because application of the 

2017 Act results in curtailment of property right of a citizen. 

The process of acquisition is initiated through notice under 

Section 4 of the 2017 Act. The part of Section 4, relevant in the present 

context, is set out below for ease of reference: 

4| ¯’vei m¤úwË AwaMÖn‡Yi Rb¨ cÖv_wgK †bvwUk Rvwi|-(1) †Rjv cÖkvm‡Ki wbKU 

†Kv‡bv ¯’vei m¤úwË RbcÖ‡qvR‡b ev Rb¯v̂‡_© Avek¨K g‡g© cÖZxqgvb nB‡j wZwb D³ 
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m¤úwË AwaMÖn‡Yi cȪ Íve Kiv nBqv‡Q D‡jøL Kwiqv D³ m¤úwËi Dci ev m¤úwËi 

wbKUeZ©x myweavRbK ’̄v‡b, wba©vwiZ dig I c×wZ‡Z †bvwUk Rvwi Kwi‡eb| 

Let us break down the scope of Section 4(1) quoted above. 

Section 4 is triggered only when it appears to the Deputy Commissioner 

that any immovable property is necessary and needs to be acquired for 

RbcÖ‡qvR‡b ev Rb¯v̂‡_©. Once this condition precedent is fulfilled, the 

Deputy Commissioner can proceed with the next stage. The next stage is 

issuance of notice; the notice must contain statement to the effect that 

m¤úwË AwaMÖn‡Yi fÊÙ¹¡h Kiv nBqv‡Q. This notice must be served “D³ m¤úwËi Dci 

ev m¤úwËi wbKUeZ©x myweavRbK ¯’v‡b. The notice is to be issued in the 

prescribed format. 

Section 4(1) does not provide for manner of service of notice. 

That is dealt with by Section 42 [†bvwUk I Av‡`k Rvwi]. Section 42 is 

relevant in the present context because this provision in our view 

supplements Section 4 of the 2017 Act. Section 42 reads as follows: 

42| †bvwUk I Av‡`k Rvwi|-(1) GB AvBb I Z`axb cÖYxZ wewa‡Z wfbœiƒc †Kv‡bv 

wKQy bv _vwK‡j, GB AvB‡bi Aaxb RvwiK…Z ev cȪ ‘ZK…Z mKj †bvwUk ev Av‡`k, 

wVKvbvq DwjøwLZ e¨w³i Dci A_ev hvnvi Dci Rvwi Kiv cÖ‡qvRb Zvnvi Dci Rvwi 

wbwðZ Kwi‡Z nB‡e| 

(2) †bvwUk ev Av‡`k Rvwii Rb¨ Dchy³ e¨w³i Abycw¯’wZ‡Z Dnv cÖ̀ vb Kiv m¤¢eci 

bv nB‡j, D³ e¨w³i c‡¶ †h †Kv‡bv wbhy³ e¨w³ A_ev Zvnvi mwnZ emevmiZ 

cwiev‡ii †Kv‡bv cÖvßeq¯‹ m`m¨‡K D³ †bvwUk ev Av‡`k cÖ̀ vb Kwi‡Z nB‡e, A_ev 

†Kv‡bv wbhy³ e¨w³ ev cwiev‡ii m`m¨‡K †bvwUk cÖ̀ vb Kiv m¤¢eci bv nB‡j, D³ 

†bvwUk ev Av‡`‡ki Abywjwc evwn‡ii `iRv ev D³ e¨w³ mvaviYZ †h ¯’v‡b emevm 

K‡ib wKsev e¨emv K‡ib A_ev e¨w³MZfv‡e jvfRbK KvR K‡ib, D³ ¯’v‡bi 

msjMœ †Kv‡bv As‡k jUKvBqv Rvwi Kwi‡Z nB‡e Ges Ab¨ GKwU Abywjwc RvwiKviK 
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Kg©KZ©vi Kvh©vj‡q jUKvB‡Z nB‡e Ges m¤¢e nB‡j mswkøó m¤úwË msjMœ †Kv‡bv 

we‡kl As‡kI jUKvB‡Z nB‡et 

Z‡e kZ© _v‡K †h, mswkøó KZ©„c¶ ev Kg©Pvixi wbKU nB‡Z wb‡ ©̀kcÖvß nB‡j, †bvwUk 

ev Av‡`k cÖvc‡Ki wVKvbvq A_ev, †¶ÎgZ, †kl ÁvZ Avevm ’̄j, e¨emv‡K› ª̀ ev 

Kg©̄ ’‡ji wVKvbvq †iwRw÷ª WvK‡hv‡M †cÖiY Kiv hvB‡e| 

It is a cardinal principle of statutory interpretation that two 

provisions must be interpreted harmoniously. Section 4 contemplates 

service of notice on D³ m¤úwËi Dci ev m¤úwËi wbKUeZ©x myweavRbK ¯’v‡b. 

Section 42 also contemplates service on property. Therefore, these two 

provisions are not irreconcilable. In our view, Section 42 is to be read in 

Section 4 of the 2017 Act. That means notice under Section 4 must first 

be served upon  “ E¢õ¢Ma e¨w³i Dci A_ev hvnvi Dci Rvwi Kiv cÖ‡qvRb Zvnvi Dci 

Rvwi wbwðZ Kwi‡Z nB‡e|” 

In the event it is not possible to do so, then notice would have to 

be served on wbhy³ e¨w³ A_ev Zvnvi mwnZ emevmiZ cwiev‡ii †Kv‡bv cÖvßeq¯‹ m`m¨ 

and in the event this is not possible, evwn‡ii `iRv ev D³ e¨w³ mvaviYZ †h ’̄v‡b 

emevm K‡ib wKsev e¨emv K‡ib A_ev e¨w³MZfv‡e jvfRbK KvR K‡ib, D³ ¯’v‡bi msjMœ 

†Kv‡bv As‡k jUKvBqv Rvwi Kwi‡Z nB‡e. Still if this is not possible then notice 

be served m¤úwËi wbKUeZ©x myweavRbK ’̄v‡b.  In our view, the sequence is to be 

maintained. The last method of service cannot be regarded as first 

method of service. 

Section 42 of the 2017 Act starts with “GB AvBb I Z`axb cÖYxZ wewa‡Z 

wfbœiƒc †Kv‡bv wKQy bv _vwK‡j. In our view, wordings of Section 4 does not 

show an intention that Section 42 will not apply; to the contrary, in our 
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view, Section 4 envisages application of the procedure set out in Section 

42 and if, for some reason, the circumstances set out in Section 42 

cannot be applied, notice is to be served on m¤úwËi wbKUeZ©x myweavRbK ¯’v‡b. 

Having said so, we now turn to the purpose of the notice. The 

notice will enable the owner of the property to consider “whether to 

object to the acquisition of his property”. The right to object is a 

statutory right set out in Section 5 of the 2017 Act. Therefore, it is 

necessary that the owner of the property, who has the right to object to 

acquisition, is aware of the decision to acquire. From the reading of 

Section 4 and Section 42, it appears to us that Parliament was extremely 

cautious to ensure that the statutory right under Section 5 of the 2017 can 

be availed before the property vests with the Government. Since the 

service of the notice is directly related to the decision whether to object 

to the acquisition, Section 4 is not to be treated to be “technical”. The 

right to receive notice is a substantive right since the right to object, 

being statutory right, depends on whether the notice was received by the 

correct person, in the correct manner and in the correct form. 

In paragraph No. 8 of the writ petition, the writ petitioner 

specifically alleged that “notice was served upon one Md. Mokbul 

Hossain Akondo, not upon the petitioner...”.  Paragraph No. 5 of the 

Affidavit in Opposition deals with paragraph No. 8 of the writ petition. 

In paragraph No. 5, the respondent No. 5 did not deny that it was not 

served upon the petitioner; paragraph No. 5 does not provide any 
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explanation that steps were taken to serve the notice upon the petitioner 

or anyone as envisaged under Section 42. The said paragraph merely 

states “That the statements made in paragraph No. 8 is partly matter of 

record and partly not true and correct...” and then proceeds to state that 

notice under Section 4 was duly served. This is neither here nor there. 

What this means, without any further explanation is that the notice under 

Section 4 of the 2017 Act was served upon Mr. Akondo who is 

unconnected to the petitioner. 

The petitioner claims herself to be the owner of the property/land 

in question. It is in her favour, record of right is prepared. In support, she 

has annexed documents. That is not disputed by the respondent No.5. 

However, interestingly, the respondent No.5 states that notice was 

served upon the “latest recorded tenant”. The last recorded tenant is the 

petitioner and not Mr. Akondo. Therefore, what is clear to us is that the 

service of notice was not proper. 

What thus transpired is that the notice under Section 4 was not (a) 

served upon the petitioner or anyone specified in Section 42 of the 2017 

Act; and (b) notice was served upon a person who has no connection 

with the petitioner. Such service is no service under Section 4 of the 

2017 Act. Therefore, even assuming that the notice was in correct 

format, absence of service renders the proceeding initiated by the 

respondents illegal. 
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It is a settled principle that any notice issued must be meaningful 

and not vague. Thus in CCC V Brindavan Beverages (P) Limited 

[(2007) 5 SCC 388], the Supreme Court of India held that if the notice is 

vague, lack details and/or unintelligible, it cannot be construed as an 

effective notice. We are in full agreement with the view expressed by 

their Lordships.  

The petitioner points out that she came to know of the acquisition 

for the first time when she saw the bill board that referred to construction 

of MRT Line-1. The wordings of the bill board are as follows: 

ÒGLv‡b evsjv‡`‡ki cÖ_g cvZvj †g‡Uªv‡ij GgAviwU jvBb 1 Gi ¯’vcbv wbg©v‡Yi 

Rb¨ ¯’vb P~ovšÍ Kiv n‡q‡Q | GLv‡b †Kvb cÖKvi ¯’vcbv wbg©vY bv Kivi Rb¨ 

we‡klfv‡e Aby‡iva Kiv n‡jv | 

What does the word GLv‡b mean? What areas are covered by GLv‡b? 

To whom is this addressed and who are affected? Nothing is specified. If 

this is a form of notice then it is grossly vague. Furthermore Section 4(1) 

of the 2017 Act does not contemplate service of notice through bill 

board. Therefore, this cannot be termed as notice under Section 4 of the 

2017 Act.  

The right to notice, as envisaged in Section 4 of the 2017 Act, is a 

substantive right of the petitioner. It is well settled principle that if 

statute requires notice to be issued prior to initiation of any proceeding, 

the decision reached in the absence of notice is a nullity [Gokak Patel V 

Vokart Limited AIR 1987 SC 1161]. The way we look at it, if statute 

requires notice to be issued and served, in a particular way as pre-
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condition for initiation of proceeding and if the proceeding is initiated 

and decision reached, in the absence of the notice, then the authority 

taking the decision steps out of jurisdiction and commits jurisdictional 

error which vitiates the decision.  

Let us now see how the acquisition process is initiated and 

concluded. Under the 2017 Act, the process is initiated through notice 

under Section 4. Once the notice is served, the affected person may 

consider filing an application/objection under Section 5 of the 2017 Act. 

Once the application is received, the concerned Deputy Commissioner 

after hearing or in appropriate case, after re-investigation, give his 

opinion within the time stipulated. Depending on the size of the land, the 

concerned Deputy Commissioner will send the relevant file to the 

Ministry or the concerned Divisional Commissioner. The Ministry or the 

Divisional Commissioner, as the case may be, will give decision taking 

into account the recommendation/opinion of the concerned Deputy 

Commissioner. The decision taken by the Ministry or the concerned 

Divisional Commissioner shall be final. Subsequent provisions of the 

2017 Act deal with taking possession and compensation. 

From the facts before us, we understand that: 

(a) Process of acquisition commenced with service of notice upon the 

petitioner; 

(b) The petitioner was not served with a notice in terms of the 

statutory framework though service of such notice is a condition 

precedent for acquisition; and  
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(c) The petitioner, as a result of non-service, was deprived of the 

statutory right under Section 5 of the 1947 Act. 

Therefore, in our view, jurisdictional facts necessary for the 

acquisition of the petitioner’s property/land was absent. Thus it is our 

considered view that acquisition of petitioner’s land/property was tainted 

with jurisdictional error.  

In the celebrated case of Md. Jamil Asghar V Improvement Trust, 

Rawalpindi [(1965) 17 DLR SC 520], the Supreme Court held: 

“... A purely administrative officer who is empowered to 

pass an order of certain circumstances exist has no 

jurisdiction to determine those circumstances and the 

objective existence of those circumstances is an essential 

condition for the validity of his order. In respect of every 

order passed by him the Court can make an enquiry and if it 

finds that all the circumstances needed for passing the 

order were not present, it will declare the order to be void. 

Of course, although the officer has been granted no 

jurisdiction to determine any facts he will have to ascertain 

whether the requisite circumstances exist for otherwise he 

cannot pass the order but his conclusion as to existence of 

those circumstances binds nobody and it is open to any 

person affected to challenge his act on the ground that 

those circumstances do not infact exists...”      

We wish to point out that executives do not have what sometimes 

they understand to be “inherent powers”; their actions are to be guided 

by the empowering law and only in accordance with the empowering 

law. They are not permitted to deviate or chose a procedure as they think 
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fit. In the instant case, we note that in the process of acquisition of the 

petitioner’s land/property, they have clearly stepped out of the 

permissible course. They have acted beyond authority rendering their 

decision to be violative of Article 31 and Article 42 of the Constitution. 

Clearly, the petitioner was not treated in accordance with the law i.e. the 

2017 Act. 

Generally, in implementation of project of this magnitude, a 

guideline is prepared. From the annexures, we note that similar guideline 

is in place. The relevant part of the guideline, as contained in 

“Punorbashon Pustika” published by the respondent No.5 reads as 

follows: 

 “ e¨w³MZ fzwg AwaMÖnb hZ ~̀i m¤¢e cwinvi Ges cÖK‡íi hveZxq KvR 

miKvwi fzwgi Dci Kivi †Póv Kiv n‡e| ” “ÿwZMȪ ’ e¨w³eM©‡K ÿwZc~iY m¤ú‡K© 

we¯ÍvwiZ AewnZ Kiv n‡e Ges weKí e¨e ’̄v m¤ú‡K© Zv‡`i gZvgZ MÖnY Kiv n‡e|  

and  gwnjv cÖavb Ges cÖexY I SzwKc~Y© e¨w³/ cwiev‡ii cÖwZ  we‡kl bRi †`qv 

n‡e|” 

                         (emphasis supplied) 
 What is clear is that the guidelines placed emphasis on the need to 

make every effort to minimize the acquisition of private property, seek 

input from affected individuals on alternative solutions, and pay special 

attention to vulnerable groups, including women headed households. 

There is nothing in the Affidavit that suggests that is has been followed. 

The quoted part of the guideline, suggests that the respondents should 

implement the project on Government land, to the extent possible and 

refrain from acquisition of land belonging to gwnjv cÖavb Ges cÖexY I SzwKc~Y© 
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e¨w³/ cwiev‡ii, if there is scope for alternative land. In the instant case, 

there is a plot belonging to RAJUK that remains unutilized and can be 

used in the event of slight re-adjustment and the respondents have not 

controverted this. That being the case, it is our view that the respondent 

No.5 ought to have taken account into its own policy/guideline in 

implementation of its project and that was not done. It is rather 

unfortunate.  

From the forgoing, it appears to us that the process of acquisition 

of petitioner’s property/land was tainted with jurisdictional error and the 

acquisition process was not preceded by compliance with law which 

consequentially resulted in violation of fundamental rights guaranteed 

under Articles 42 and 31 of the Constitution. Simply put, the petitioner 

was deprived of her fundamental right to property through a process 

beyond powers conferred under the 2017 Act.  

At this point we wish to point out that we are concerned with the 

property/land belonging to the petitioner. Our findings do not extend to 

other properties acquired. 

We shall now deal with the submissions of the learned Advocate 

for the respondent No.5. Mr. Chowdhury argued that the project was of 

public importance and that implementation of the project would benefit 

the citizens. We certainly agree with this. However, public importance or 

public purpose is not the sole ground for acquisition; it is only when 

there is a public purpose for acquisition, the process can be initiated and 
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the process so initiated must strictly follow the law. We are not at all 

casting doubt on the “public purpose” element; what bothers us is the 

manner in which the petitioner’s property was acquired behind her back 

resulting in violation of her fundamental right to property and also the 

fundamental right to be treated in accordance with law and only in 

accordance with law.  

The learned Advocate for the respondent No.5 vehemently argues 

that notice under Section 4 was duly served. It is his submission that 

there is no requirement to serve notice personally. In support, he refers 

to the following decisions: (a) Noel Gregory Mendes V Deputy 

Commissioner, Chittagong and others [ 6 MLR (AD) 112]; (b) M. A. 

Salam alias Abdus Salam V Bangladesh and others [ 5 MLR (AD) 184; 

and (c) Ameenah Ahmed and others V Bangladesh and others  [12 

BLC 514]. We have perused the decisions cited. These decisions 

involved interpretation of Section 3 of the 1982 Ordinance. The scheme 

of 1982 Ordinance is different from the scheme of the 2017 Act. 

Furthermore the wordings are also different. Under the 2017 Act, 

specific procedure is set out for service of notice. The acquisition in 

question is admittedly under the 2017 Act. Therefore, the findings of the 

judgments cited by the learned Advocate for the respondent No.5, in our 

view, do not apply in the present context. Having said that, we wish to 

point out that we express no views on those judgments other than what 

we have just stated.  
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We wish to add something here, though not strictly relevant. It is 

one thing to serve notice to the relevant person in incorrect manner and it 

is another thing to serve notice to a third party who has no nexus to the 

relevant person. In the instant case, the person on whom the notice under 

Section 4 was served is certainly not the recorded owner and since he is 

not connected to the petitioner, he is not authorized to receive notice 

under Section 42 of the 2017 Act. We are compelled to hold, once again, 

that there was no service of the notice and consequentially, the process 

of acquisition of petitioner’s property/land is tainted with jurisdictional 

error. 

The learned Advocate for the respondent No.5 submits that the 

petitioner would be entitled to compensation and therefore, she cannot 

be aggrieved in strict sense. We disagree. Under the 2017 Act, once 

notice is served, the person aggrieved may file objection under Section 5 

against the acquisition. Objections can be on any count; it may be that 

the person considers that there is no public purpose element behind 

acquisition, it may be that the person objects on the ground that the 

property in question cannot be acquired under law. Objection can be on 

humanitarian ground also. The grounds are endless. If compensation was 

sufficient, then Section 5 of the 2017 Act becomes nugatory and apex 

Courts have held in series of cases that any interpretation that renders a 

statutory provision nugatory should be avoided. Clearly the petitioner, 

who was not aware of the acquisition of her property was directly 
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aggrieved. Her potential entitlement to compensation does not mean she 

is not aggrieved and does not have locus standi to file the instant writ 

petition.    

We now focus on the submission of the learned Advocate for the 

respondent No.5  regarding the fact that the implementation of the 

project is in the national interest and as such intervention of this Division 

is unwarranted. Mr. Fida M. Kamal, Senior Advocate appearing for the 

petitioner also candidly confesses that the implementation of the project 

is in the national interest. We share the same view. However, that does 

not mean that the project can be implemented in violation of any law or 

in a manner that offends the Constitution. The writ petition is not filed 

with the aim to stop implementation of the project. The writ petition is 

filed with a view to ensure that “the project is not implemented on land 

which has not been acquired”; all that the petitioner seeks is a slight 

adjustment to the “Entry-Exit, fire exit ventilation duct point of Notun 

Bazar Metro Rail Station DMTCL MRT Line-1” so that petitioner’s 

property is not affected and in this regard, the petitioner has pointed out 

alternative unused plot under possession of the Government 

organization.  

Slight adjustments in mega projects are not uncommon. We have 

noted adjustments in projects undertaken in different jurisdictions. For 

instance, Haizhuyong Bridge in Guangdong Province in China had to 

undergo slight modification in the form of “two wings for a limited 
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distance” since the land could not be acquired by the Government.  Then 

again the Land Transport Authority of Singapore had been closely 

monitoring the traffic conditions in Marina Costal Expressway Tunnel as 

well as the adjoining road network since its opening in 2019 and is 

making adjustments. Furthermore, new highway Wenling, situated in 

Zhejiang province in China is wide, well paved and almost finished but 

had to undergo slight adjustment because the property could not be 

acquired.  What we are trying to point out here, using examples of 

different jurisdictions is that sometimes implementation of mega project 

requires slight adjustments in order to ensure compliance with law. In 

the instant case, what needs to be considered in “slight adjustment” at a 

certain point and not re-considering or restructuring the entire project.   

We also note that implementation of the project was slightly 

redesigned for Pakistan Embassy which is in close proximity with the 

petitioner’s property. The learned Advocate for the respondent No.5 

admits to such re-designing/readjustment. This goes on to show that not 

only in different jurisdictions but also in respect of the project in 

question, re-adjustment is not an alien concept. Having said so, in our 

view, it is only fair that the respondents make slight re-adjustment so 

that petitioner’s land, which in our view has not been lawfully acquired, 

is not used for implementation of a project of such national importance.   

The learned Advocate for the respondent No.5 vehemently argues 

that the implementation of the project is a policy decision of the 
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Government and further to the said policy decision, design has been 

prepared and therefore, there is no scope for the High Court Division to 

intervene. Our view on this is simple. The doctrine of “Separation of 

Power” requires the High Court not to, as a matter of practice, interfere 

in policy matters of the Government. However, the High Court Division 

should be satisfied that the issue is infact a policy issue. Mere plea of 

policy will not be sufficient reason for the High Court Division to refuse 

to exercise jurisdiction. In the case of DDA V Joint Action Committee, 

Allottee of SFS Flats [AIR 2008 SC 1343] the Supreme Court of India 

held:  

“... An executive order termed as policy decision is not beyond the 

pale of judicial review. Whereas the superior courts many not 

interfere with nitty-gritty of the policy, or substitute one by the 

other but it will not be correct to contend that the court shall lay 

its judicial hands off, when a plea is raised that the impugned 

decision is a policy decision. Interference therewith on the part of 

the superior court would not be without jurisdiction as it is subject 

to judicial review...”.   

We would wish to make it clear that even policy decisions may be 

reviewed by this Division in the event, for instance, the policy decision 

was taken illegally, the policy decision is grossly unreasonable, the 

policy decision affects fundamental rights guaranteed by the 

Constitution but having said so, the Courts should not careful in such 

examination. However, it is one thing to review policy decision and it is 

another thing to review the manner in which the policy is implemented. 
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In this writ petition, we are dealing the latter issue. Our view in this 

regards is simple; the respondents are not at liberty to implement a 

policy decision in disregard to the existing laws and in a manner that 

violates the fundamental rights guaranteed by the Constitution. 

The learned Advocate for the respondent No.5 also argues that the 

project in question is preceded by extremely complex fiscal and foreign 

relation issues and that this Division lacks expertise to adjudicate on this. 

The learned Attorney General took us through the Affidavit in 

Opposition and provided an outline of the complex economic 

considerations that are in place. He also provided an outline of the 

foreign relation issues involved in this project. We are not in 

disagreement with the learned. We are fully conversant with series of 

cases where the apex Courts of different jurisdictions held that 

intervention in respect of complex economic decisions is not desirable. 

However, the issue before us is simple; the writ petitioner is not 

questioning the underlying transaction pertaining to the project. The 

petitioner’s simple stance is that unless lawfully acquired, she cannot be 

deprived of her right to property; nothing more nothing less. We agree 

with the petitioner’s stance and accordingly hold that the submissions 

advanced are not relevant for disposal of the instant writ petition. Let us 

give an example to illustrate this. No doubt construction of Padma 

Bridge was further to a policy decision. In course of construction, land 

was acquired and compensation was paid. If the executives proceeded 
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with the construction work of Padma Bridge without acquisition of 

private land over which connecting roads were constructed, would we 

not have intervened? Surely we would have intervened, regardless of 

fiscal considerations underlying the construction work. Complex fiscal 

consideration or complex foreign relation issues are no grounds for the 

executives to travel beyond the authority set by the Parliament.  

For the reason stated aforesaid, we are unable to agree with the 

submissions advanced by the learned Advocate for the respondent No.5.  

Before we part with the Judgment we wish to summarize as follows: 

(a) This writ petition is filed not to stop the implementation work of 

the project but rather to ensure that the petitioner’s land/property 

is not utilized without lawful acquisition; 

(b) From the facts, it is clear that the petitioner was not served with 

notice under Section 4 of the 2017 Act. The notice was served 

upon a third party with whom petitioner has no connection. That 

cannot be termed as service of notice under the 2017 Act ; 

(c) We hold that the Judgments cited by the learned Advocate for the 

respondent No.5 on interpretation of Section 3 of the 1982 

Ordinance are inapplicable in the present context; 

(d) The process of acquisition is tainted with jurisdictional error and 

violated the fundamental rights guaranteed under Articles 42 and 

31 of the Constitution; 

(e) The respondents should consider slight adjustment to the “Entry-

Exit, fire exit ventilation duct point of Notun Bazar Metro Rail 

Station DMTCL MRT Line-1” so that petitioner’s property is not 

affected; 
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(f) It is not uncommon for such minor adjustments to take place in 

mega projects; and  

(g) This Judgment does not deal with acquisition of land/property in 

connection with implementation of the project. The Judgment 

deals only with the petitioner’s case. 

In light of the aforesaid, it is our considered view that there is merit in 

the Rule. The Rule, is therefore, made absolute without any order as to 

costs.  

Communicate the Judgment and Order at once. 

Kazi Zinat Hoque, J. 
        I agree. 
   
 


