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Md. Riaz Uddin Khan, |:

This appeal 1is directed against the judgment and
decree dated ©04.08.2009 (decree signed on ©04.08.2009)
passed by the Joint District 3Judge, 7™ Court, Dhaka in
Title Suit No. 4239 of 2008, (arising out of Title Suit
No.144 of 2001) dismissing the suit.

Facts for disposal of this first appeal is that the
appellants instituted Title Suit No.144 of 2001 before the
Joint District Judge, 3" Court, Dhaka impleading the
respondents as defendants for certain daclarations,
rendition of accounts, compensation and also for injunction
as described in the plaint.

The suit was filed by the plaintiffs contending 1inter
alia that University Research Corporation (Bangladesh),
hereinafter referred to as ("URCB"), was registered as a
partnership firm; three persons namely Mrs. Shuhada Banu,

plaintiff No. 1 having 50% share, Mrs. Sayeeda Begum and



Mrs. Roxana Parveen having 25% share each and accordingly a
Deed of Partnership dated 01.10.1989, setting out the terms
and conditions therein was executed. It was agreed that the
partnerships firm shall act as management, financial
consultants and researchers and to undertake research and
socio-economic surveys for and on behalf of the local and
foreign organizations, provide financial and management
consultancy services to Government bodies and non-
Government organizations. Professor Barkat-e-Khuda husband
of plaintiff No.l1l, from the very inception of the
partnership business had been Advisor of URCB until
30.04.1994. As Advisor, Professor Barkat-e-Khuda was
looking after the administration and financial aspect of
the partnership business. Plaintiff No.1 and her husband
engaged Defendant No.2, Dr. Abul Barkat in URCB projects.
One of the aforesaid partners Mrs. Roxana Parveen
voluntarily retired from URCB with effect from 31.12.1990.
The remaining partners of the partnership firm, namely, the
plaintiff No.l1l and the aforesaid Mrs. Sayeeda Begum in a
meeting held on ©01.01.1991 invited defendant No.l to join
as a partner in URCB with effect from ©01.01.1991 agreeing
upon an entitlement to the profit/loss of the firm in the
following proportions: Mrs. Shuhada Banu50%, Mrs. Sayeeda
Begum 25% and Mrs. Shahida Akhter 25%. Thereafter, the
aforesaid Mrs. Sayeeda Begum voluntarily retired from the
partnership firm with effect from 30.11.1991. After such
voluntary retirement of Mrs. Sayeeda Begum, the profit/loss
ratio of the plaintiff No.l1 and the defendant No.1l stands
as 65% and 35% respectively. The defendant No.2, being
husband of defendant No.l1 having gained confidence of
plaintiff No. 1 was entrusted with 1looking after the

administration and management of the partnership business,



plaintiff No. 1 surrendered 10% of her profits of the
business in favour of defendant No. 1 and changed the
profit sharing ratio without, however, affecting the
previously agreed ownership percentage of the partnership
business. The partners at a meeting held on ©01.07.1996
decided that the new ratio will be implemented from July
1995 until Dr. Barkat-e-Khuda returns back to URCB. Since
1.5.1994, defendant No. 2 has been looking after the
administration and financial affairs of the partnership
business working as Advisor, URCB. Since 1.7.1998,
defendant No. 2 has been carrying the partnership business
single-handedly, unilaterally, wantonly, arbitrarily,
without lawful authority and has failed and/or neglected to
give proper accounts of the partnership business to the
partners of URCB, despite several requests in the regard.

It is further stated in the plaint that to promote the
business of the partnership senior consultants who had been
working for the partnership business were given a stake in
the partnership through their wives. By reducing the
plaintiff No.1's shares by 10% and defendant No.1l's share
by 5% by the partners at a meeting held on 20.02.1999
inviting 3 new partners as a mark of recognition of long
association and continuous involvement of such senior
consultants. Accordingly, (1) Mrs. Begum Bilkis Akhter,
wife of Dr. M. A. Mannan, a senior consultant of URCB (2)
Mrs. Sayeeda Khan, wife of Dr. Azizur Rahman, a senior
consultant of URCB and (3) Mrs. Chandra Batabyal, wife of
Dr. Sushil Ranjan Howlader, a senior consultant became
partners of URCB and was decided that the share of the
partnership business will be as follows: 1. Mrs. Shuhada
Banu 55% 2. Mrs. Shahida Akhter 30% 3. Mrs. Begum Bilkis
Akhter 5% 4. Mrs. Sayeeda Khan 5% and 5. Mrs. Chandra



Batabyal 5%. Thereafter, at a meeting dated 1.5.1999 some
decisions were taken unanimously and pursuant to aforesaid
decisions of the partners meeting held on 1.5.1999,
Professor M.A. Mannan, Chief Coordinator of URCB wrote
letter dated 4.5.1999 to defendant No. 2, wherein he was
requested to remain present in the office on 6.5.1999
between 16.00 hours and 18:00 hours to hand over all papers
and documents to the present management, failing which he
will be held responsible for any loss and damage to the
property of URCB that may be detected. Defendant No. 2
refused to abide by the decision of the partners. Instead,
defendant No. 2 caused the Office Secretary of URCB and
also his wife, defendant No. 1 to issue letters, disputing
and/or calling in question the aforesaid decision of the
partners of URCB. Bank Accounts of URCB were also stopped
at the instance of defendant No. 2. GD Entry was also filed
on 6.5.1999. Confusing letters were sent out by defendant
No. 2 addressed to various organizations causing damage,
injury and loss of reputation of URCB and its partners.
Defendant No. 2 addressed letter dated 4.5.1999 to the
plaintiff No. 1 informing her that he received a letter
signed by Professor M. A. Mannan dated May 04, 1999
together with a copy of the Partners Meeting. Defendant No.
2 in the said letter termed the husbands of the three new
partners to be "strangers" and informed the plaintiff No. 1
that the question of handing over the organizational
matters to a stranger does not arise alleging the Partners
Meeting of 1.5.1999 to be totally illegal and uncalled for,
and termed the other partners as strangers.

Further case of the plaintiffs is that defendant No.1,
being ill-advised by defendant No. 2, served a legal notice

upon the plaintiff No. 1 on 27.5.1999, notifying



appointment of her Arbitrator and requesting plaintiff No.
1 to appoint an Arbitrator to settle the alleged dispute.
Accordigly the appointed Arbitrators, namely, (1) Mr. Fida
M. Kamal, and (2) Mr. Abdul Quayum, both Advocates, Supreme
Court of Bangladesh, entered into arbitration on 1.7.1999
when the plaintiff No. 1 and the defendant No. 1 appeared
before the 1learned Arbitrators. In the arbitration
proceedings the plaintiff No. 1 and the defendant No. 1
submitted their respective statements of claims giving
details of their respective case and the defendant No. 1
made a prayer for winding up the firm and claimed her
alleged share. After several sittings/sessions the learned
Arbitrators by Order No. 4 dated 23.9.1999 appointed a
Chartered Accountants firm to 1look 1into the financial
and/or other papers and affairs of the business of URCB and
submit their Audit Report. However, the learned Arbitrators
vide Order No.7 dated 2.12.1999, ordered the Auditors to
submit the Audit Report within the next 7 days and the
parties to collect <copy of the Audit Report before
16.12.1999. On the basis of a joint prayer of the parties,
the statutory time limit was extended upto 31.12.1999 to
complete the arbitration proceeding, fixing 16.12.1999 as
the next date. The Audit Firm submitted its Audit Report.
On 16.12.1999 the plaintiff No.l1 appeared through her
learned Advocate, but none appeared on behalf of the
defendant No.1l before the learned Arbitrators.

It is further stated in the plaint that because of the
profitability of the partnership business Of URCB,
defendant No. 2 has recently started a new organization in
the name and style of Human Development Research
Corporation (HDRC) and defendant No. 2 has diverted many of
the clients of the partnership business of URCB, setting up



a parallel organization, carrying on identical business,
causing 1loss and 1injury to the partnership business of
URCB. The plaintiff and other partners are ready and
willing to carry on the partnership business with defendant
No. 1, but excluding interference from defendant No. 2 or
without defendant No. 1, should she decide to retire from
the partnerships business. Defendant No. 2, in any case,
should be called upon to answer for the misdeeds committed
against the partnership business. Due to the
misappropriation of the assets of the partnership firm and
mismanagement of the partnership firm by the defendant Nos.
1 and 2, it has become difficult for the plaintiffs to
carry on the partnership business with the defendant No.1,
as the plaintiffs have suffered loss of faith, confidence
and trust on the defendant Nos. 1 and 2, although they are
still willing to carry on business with defendant No. 1
excluding interference from defendant No. 2. The defendant
No. 1, being under the evil influence of defendant No. 2,
is presently on unfriendly terms with the plaintiffs and is
bent upon creating troubles to the plaintiffs and URCB.
Defendant Nos. 1 and 2 have now assumed a threatening
attitude towards the plaintiff No. 1. Defendant No. 2 still
occupy the office premises of URCB illegally and continues
to use the staff of URCB for unauthorized activity for
which only defendant Nos. 1 and 2 are responsible and
accountable. All the assets, viz. computers, records
therein and office records, bank accounts and other
valuables situated at URCB office and elsewhere, belong to
URCB. For the irregularities/misconducts of defendant No. 2
in collusion with defendant No. 1, the plaintiffs have
suffered loss and injury provisionally, estimated at Tk. 80

lacs. The cause of action of the suit arose at Dhanmondi,



Dhaka on ©01.05.1999 when the meeting of the partnership
firm took the decision to implement collective management
and thereafter on the dates mentioned above and continues
to date of filing of the suit. Hence the suit.

The plaintiff filed the suit on the following prayer:
that a decree be passed declaring that
proforma defendant Nos. 3, 4 and 5 are also
partners of University Research Corporation
(Bangladesh);
that the plaintiff No. 1 and proforma
defendants Nos. 3, 4 and 5 are entitled to a
rendition of a true and complete accounts of
University Research Corporation (Bangladesh)
from the defendant Nos. 1 and 2 for the
period from ©01.07.1998 till such time as he
delivers possession of the partnership
property and business 1in favour of the
plaintiffs, as may be directed by the Court;
that all actions taken by defendant No. 2,
after 01.5.1999, including all expenses
incurred by him, be declared illegal and not
binding on the partnership firm, plaintiff
No. 2;
that an order be passed directing defendant
No. 1 and 2 to account for all the business
that they have transferred from University
Research Corporation (Bangladesh) and are
seeking to carry on in the name of Human
Development Resource Corporation (HDRC) at
House No. 38, Road No. 9A, Dhanmondi
Residential Area, Police Station-Dhanmondi,

District-Dhaka;



that an order for payment of all sums found
due from the defendants to the plaintiffs,
with interest @ 18%, upon taking such
account together with the money received by
the defendant's new firm, namely the
aforesaid HDRC;

that the defendant be restrained by an order
of permanent injunction from carrying on
with the business of similar nature from the
same area and passing it off by using the
staff, facilities, office equipment/
accessories of URCB;

that an order of making good for the loss,
damage and injury caused to the business and
reputation of URCB, as may be directed by
the Court.

Alternatively, direct the defendant No. 1 to
abide by the wunanimous decision of the
partners meeting held on ©1.5.1999 and/or
direct the defendant No. 1 and her husband
not to cause any loss, damage or harm to
URCB and/or not to interfere in the business
of URCB contrary to the decision of the
partners of URCB and/or alternatively,
direct the defendant No. 1 to retire form
the partnership business and/or pass such
other order or orders as may be deemed fit
and proper.

Costs of the suit in favour of the
plaintiffs and against the defendants;

that any other further relief or reliefs as

the plaintiff are found entitled in law and



equity and such other relief/reliefs as may
seem fit and proper, having regard to the
facts and circumstances of the case as
stated above or further order/orders which
the court deems fit and proper may be
passed;

Defendant Nos.1l and 2 contested the suit by filing
written statement denying all the material allegations made
in the plaint. In their facts of the case it 1is stated
inter alia that Mrs. Shuhada Banu, Mrs. Sayeeda Begum and
Mrs. Roxana Parveen started a partnership business in the
name and style of University Research Corporation
(Bangladesh) in October 01, 1989 and considering the
educational qualification and experience of the husband of
defendant No.1l, Dr. Abul Barkat (defendant no.2) the
plaintiffs invited him to work as consultant of the said
URCB. Thereafter, URCB has earned a very good reputation
due to the hard work and professional experience of Dr.
Abul Barkat, both nationally and internationally. At one
stage plaintiff No. 1 in association with her husband Dr.
Barkat-E-Khuda, in order to achieve illegal gains, managed
to oust Mrs. Roxana Parveen from the joint business.
Thereafter, 1looking at the efficiency, professional
experience and reputation of defendant No. 2, the
plaintiffs offered the defendant No. 1 to become a partner
of the said business. After re-constitution of the firm an
amount Tk. 3,00,000.00 (three lac) was contributed equally
by three new partners, namely Mrs. Shuhada Banu, Mrs.
Sayeeda Begum and the defendant No. 1 having 50% and 25%
share respectively. Defendant No. 2 Professor Abul Barkat,
who was subsequently adopted as Advisor of the firm,

invested his valuable labour to earn reputation of URCB. As



10

a result of that the URCB earned very wide reputation in
various organizations, namely, World Bank, USAID, UNFPA,
UNICEF, The Population Council, The Futures Group
International (USA), Planned Parenthood Federation (IPPF),
FPAB, PRIP Trust, ALRD and other organizations, as well as
among the relevant professionals, both nationally and
internationally. When the business was running smoothly
then plaintiff No. 1, in connivance with her husband Dr.
Barkat-E-Khuda, started to implement her evil design to
remove the second partner of the firm namely Mrs. Sayeeda
Begum raising some baseless allegations against her husband
Mr. G.M. Khan who was a knowledgeable person in the
administration and as part of her evil design got rid of
Sayeeda Begum from the business. Thereafter, a
supplementary deed was executed in between the plaintiff
No.1l and defendant No. 1, allotting 65% and 35% share
respectively. After about two and half years of the said
deed, that is, in 1994 Dr. Barkat-E-Khuda left URCB and
joined the ICDDRB getting a very high salary as Project
Director without bothering about the fate of the URCB
inasmuch as URCB was at her infant stage at the relevant
time and the whole affairs of this infant URCB was handed
over to Dr. Abul Barkat (defendant No.2) who at the
relevant time was Advisor of URCB. At that time defendant
No. 2, expressed his concern to Dr. Barkat-E-Khuda about
the smooth functioning and development of URCB when he
promised that he would devote his weekly holidays for URCB.
But in fact Dr. Barkat-E-Khuda did nothing for URCB rather
he enjoyed the fruits of the business using the office car
and office staff for family purpose. He also took away many
books, journals, copies of reports from URCB and he never

returned those properties of the firm.
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The further case of the defendants is that in between
1994 and 1996, i.e. after Dr. Khuda left URCB, the URCB
started to gain momentum in terms of its business expansion
due to the hard work of defendant No. 2, Dr. Abul Barkat.
Thereafter, in July, 1996 the profit sharing was changed
and it was agreed in a resolution that the sharing ratio
would be 55% for plaintiff No.l1 and 45% for defendant No.1
and it was then decided that the said change would remain
valid until Dr. Barkat-E-Khuda returns back to URCB but he
did never return. Since 1996 plaintiff No. 1 and her
husband Dr. Barkat-E-Khuda did many acts against Dr. Abul
Barkat and in effect against the reputation of URCB
affecting the mutual trust severely. On 22" February, 1999
at a hartal day, Dr. Khuda called defendant No. 2 over
telephone to meet and talk to him face to face. When he met
him at URCB office, three persons namely Professor Azizur
Rahman, Professor M. A. Mannan and Professor Sushil Ranjan
Hawlader appeared there. Then, Dr. Barkat-E-Khuda along
with those three persons started putting pressure by
exercising coercive force upon the defendant No.2 to
support their design to start business unethically. At one
stage Dr. Khuda went out of the room and gave an envelope
containing a typed paper and directed one Abu Taleb, a
staff of URCB to take signature of the defendant No.1l on
the same. They disconnected the telephone and Dr. Khuda
told Abu Taleb to tell the defendant No.1 that Dr. Abul
Barkat had sent him to obtain the signature of defendant
No.1 on the said paper. The said Abu Taleb came to the
residence of defendant No.1 and asked her to put her
signature stating that Dr. Abul Barkat sent the same for
her signature. Then the defendant No.l put her signature

without reading the said paper in good faith. Therefore,
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defendant No.1 came to know from defendant No.2 that in
connivance with those three persons the plaintiff No.1
managed to change shares. It is to be mentioned here that
in order to change the shares no meeting was held, no
notice was issued and no resolution was taken and that has
been done by practicing fraud upon defendant No.l1 as well
as upon the defendant No. 2. It is apparent from the said
paper itself. From the aforesaid activities the defendants
became sure that the plaintiff No. 1 & her husband have
taken decision and made a conspiracy to kick out the
defendants 1 & 2 from URCB in collusion with aforesaid
persons in the same way as she did previously in case of
Mrs. Saheeda Begum and Mrs. Roxana Parveen. plaintiff Nos.
1 & her husband in the aforesaid collusive manner, acquired
illegal powers as signatories to operate bank transactions
and sent a letter signed by plaintiff No. 1 and three
others addressed to the Manager, ANZ Grindlays Bank,
Dhanmondi Branch, Dhaka, about the change in bank operation
of firm’s accounts stating that in place of Professor Abul
Barkat (Advisor, URCB and signatory to all bank related
matters since 1991) the name of Professor M.A. Mannan to be
substituted. Thereafter without issuing any notice and
without informing the defendant No. 1, the plaintiff No. 1
in collusion with others most illegally appointed Professor
M.A. Mannan as Chief Coordinator of URCB and the defendant
No.2 who is the advisor of URCB received a letter issued
under the signature of Professor M.A. Mannan wherein
defendant No.2 was asked to handover the charge of
administration and project-related matters to Professor
M.A. Mannan and financial, accounts and asset-related

matters to Professor Azizur Rahman within ©6.05.1999.
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The defendants’ further case is that as a part of the
malafide action of the plaintiff No.l1l against URCB the so-
called Chief Coordinator Professor M.A. Mannan has been
using substitute duplicate pad using the name of URCB and
did other works most illegally and malafide which were
against the interest of defendant No.1l. That in view of the
aforesaid facts and circumstances of the matter it has
become difficult on the part of the defendants to run the
firm with the plaintiff No.l. As such the defendant No. 1
had no other alternative but to pray for winding up the
firm and to dispose of the properties/assets of the firm
alongwith the goodwill, and liabilities and the defendants
prayed for dismissing the suit with cost.

In order to prove their respective cases the
plaintiffs adduced 5 witnesses and produced documents which
are marked as Exhibits-1 to 13 and X, X-1 to X-5 while the
defendants adduced 3 witness and produced document which
was marked as Exhibit-Ka. After hearing both the parties
and considering the evidence on record the learned Joint
District Judge, 7" Court, Dhaka was pleased to dismiss the
suit by the impugned judgment and decree.

Being aggrieved by and dissatisfied with the aforesaid
judgment and decree the plaintiffs preferred this appeal.

Mr. M.A. Azim Khair, the 1learned advocate appearing
for the plaintiff-appellants submits that in view of the
pleadings of the parties, the vital issue, as emphasized by
the trial court, as to holding of meeting dated 20.02.1999
is legal or not and arrived at a wrong finding that the
plaintiffs failed to prove the presence of defendant nos.l1
and 2 in the meeting. He submits that the facts as to
introduction of new partners and holding of meeting dated

20.02.1999 have been stated in paragraph nos. 10 & 11 of
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the plaint against which the defendants gave reply 1in
paragraph nos. 23 & 24 of their written statements wherein
stated that the statement of paragraph no. 11 not fully
correct. According to him such evasive reply attracts the
provisions of Rule- 3 & 5 of Order- VIII of Code of Civil
Procedure and thereby deemed to be admitted.

The learned advocate then submits that the resolution
dated 20.02.1999 was filed and marked as Exhibit-X which
was confronted to the DW-1 who admitted the signature
appears in the said resolution as the signature of
Defendant No.1, Sahida Akter by saying &wf-x-a s & Frex
TR T2 SN &FF T BTG 20/03/505532 @14l ot SIS e ewfit-x st
Tor fomem SRS T (I KA T2-9-¢ 9 GF SGIFE ¢ % JER R I 340
W in view of such admission of the signature appears in
the resolution dated 20.02.1999 proves contents thereof.
Although in the written statement fact stated as defense
case, an alternative case was made out to the effect that
the signature of the defendant no.l1l was obtained in a paper
which was subsequently managed to change the shares but the
defendants not only failed to prove the said fact by
adducing any documentary evidence or by leading any
independent oral evidence but the said fact is afterthought
which is evident from the evidence on record. Both
defendant nos. 1 & 2 respectively wrote two letters to
plaintiff no. 1 on 04.05.1999 (Exhibit-7 & 8) in reply to
letter dated 04.05.1999 issued by M. A. Mannan with a copy
of the resolution of meeting on ©01.05.1999 wherein the
defendants did neither raised any objection as to the
resolution dated 20.02.1999 nor stated that the signature
of defendant no. 1 appears in Exhibit-X was fraudulently
obtained. For the first time in the 1legal notice of

arbitration dated 27.05.1999, the Defendants made out the
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case as to obtaining signature in resolution by fraudulent
means which is nothing but innovation of the lawyer. If the
resolution dated 20.02.1999 was fraudulently obtained the
defendants should have lodged an FIR.

The learned advocate extraneously submits that there
is no dispute as to the principle that the plaintiff is to
prove his own case and cannot take advantage of the
weakness of defense case but the said principle is not
applicable in the facts and circumstances of the present
case inasmuch as to prove consent of the defendant no.l1l for
the purpose of introduction of new partners, the plaintiff
submitted and proved resolution dated 20.02.1999 wherein
the defendant no.l1 puts her signature; the defendants
admitted the signature appears in the said resolution but
made out an alternative case of fraud in obtaining the
same. In that view of the matter, according to the learned
advocate, the onus shifts upon the defendants to prove
their case of obtaining the signature fraudulently. 1In
support of his submission the learned advocate cited three
decisions reported in BCR 1984 (AD) 127, 6 ADC 901 and 42
DLR 344.

The learned advocate further submits that due to the
absence and non-co-operation of the defendants the
arbitration proceeding could not be proceeded with and the
PW-2 categorically made statement to that effect in his
cross-examination "wIfeb A @ifey wfEw wAife fofes =) afms s/ famt
TRGE ©F I g ofes RaAis »/Qme amia [ <fes sfvm €@ 7fer e
SARGC I 2R 91 (AT R AT | T G ST RS A FE | FCA AT
RG> IH =@ TW1" According to the learned advocate in
view of such evidence the finding of the trial court that
during pendency of arbitration proceeding the suit is not

maintainable is not correct. Moreover, on the basis of
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joint prayer of the parties the statutory time limit was
extended up to 31.12.1999 to complete the arbitration
proceedings and due to the absence of the defendant no. 1,
who was First Party in the said proceeding, the arbitration
proceeding could not be concluded and therefore, after
expiry of 31.12.1999 the arbitration proceedings deemed to
have terminated as contemplated by the provision of Section
3 read with Clause 3 of First Schedule of the Arbitration
Act, 1940 and any award made after expiry of the 4 months
would render the award illegal and without jurisdiction. In
support of his submission the learned advocate cited a
decision reported in 6 DLR 641.

Mr. Khair lastly subits that since the vital point for
determination was decided by the trial court erroneously
the impugned judgment is illegal and therefore the judgment
and decree is liable to be set aside.

Per-contra, Mr. Probir Neogi with Mr. Md. Sumon Ali,
the learned advocate for the defendant-respondents submits
that it is admitted by the parties that the profit sharing
ratio initially for plaintiff no.1 was 65% and defendant
No.1l was 35%. Thereafter, it was changed in the meeting
held on 01.07.1996 and fixed 55% for the plaintiff and 45%
for the defendant. But the plaintiff claimed that she gave
up 10% share out of 65% and defendant gave up 5% share out
of 35% and included 3 new partners by allotting 5% share
each, which is ultimately reduced from the share of the
defendant No.l1l and nothing in the plaint stated that the
defendant gave consent about the said change of the ratio.
Moreover, the defendant denied the meeting, which is more
believable than the claim of the plaintiff.

The 1learned advocate then submits that the plaintiff

has miserably failed to prove that 1in presence of
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defendants the disputed meeting dated 20.02.1999 was held,
even the plaintiff failed to produce any documentary
evidence showing that any notice was served upon the
defendant No. 1 for the disputed meeting. In such view of
the matter the 1learned advocate submits that the trial
court rightly dismissed the suit.

Drawing our attention to section 31(1) of the
Partnership Act, 1932 the learned advocate submits that no
person can be introduced as a partner without the consent
of all existing partners and 1in the instant suit the
plaintiffs did not mention any word in the pleading and
evidence regarding consent of defendant no.1 about
inclusion of new partners and as such the trial court
rightly dismissed the suit. In support of his submission he
referred to the case reported in 1955 PLD 21 (Sind).

Mr. Neogi next submits that according to section 101,
102 and 103 of the Evidence Act, the plaintiff has to prove
his case and can not stand on the weakness of the evidence
of the defendant. According to him, having regard to the
above provisions of law of evidence together with the
material evidence on record, the trial court on the correct
view of onus probandi dismissed the suit on proper
allocation of onus inasmuch as section 103 of the Evidence
Act though casts some onus upon the defendant to prove his
case and 1in the written statement, that onus 1is fully
discharged by the defendants 1in the instant «case by
production of oral and documentary evidence specifically
denying the holding of disputed meeting dated 20.02.1999 in
paragraph no.23 of the written statement. Since the trial
court correctly applied the rules of evidence in the facts
and circumstances of the instant case appreciating the

evidence on record and accordingly dismissed the suit, it
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calls for no interference in this appeal. In support of his
submission he cited the case of Golzer Ali Pramanik Vs.
Saburjan Bewa reported in 6 BLC (AD) 41.

The 1learned advocate further submits that it is
settled that once the dispute between the parties relating
to any matter has been referred to arbitration, the only
remedy open to the party is under Arbitration Act and not
through any suit and as such the trial court rightly
dismissed the suit. On this point he referred the case of
Afaqg Ahmed Ansari Vs. Zamir Hasan Ansari reported in 1955
PLD 282 (Sind).

The 1learned advocate finally submits that the trial
court upon correct appreciation of law and fact, after
elaborately discussing the 1issues rightly dismissed the
suit, which calls for no interference by this Court and the
appeal is liable to be dismissed.

In reply Mr. M A Azim Khair, the learned advocate for
the appellant submits that regarding the resolution of the
meeting dated ©1.07.1996 is the profit sharing ratio, not
the change of ratio of ownership of the firm. He further
submits that the resolution dated 20.02.1999 is the consent
of the defendant no.1 in respect of introduction of new
partners in the firm; if it 1is found that the said
resolution is legal and valid in that case the provision of
section 31 of the Partnership Act has been complied with.

He next submits that by pointing out deposition of PW-
1 the Respondent made submission to the effect that with
regard to Ext- ‘X’ PW-1 made statements in cross-examination
that 7 @A T L2 @ fF2 FrFa @A [ N S 2| 3D ASy 97 @, AN
@W @ T MEE @EEEE T S vgeeR A R @#e ARkiees @l and
therefore, Ext- 'X' 1is not legal. The aforesaid statements

of the PW-1 were not made in cross-examination but in the
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examination-in-chief; the said statements does neither
diminishes the case of the plaintiff nor improves the case
of the defendants.

We have heard the submissions advanced at the bar,
perused the evidence on record including the depositions of
both the parties. We have also carefully examined all the
exhibits so exhibited by the parties.

It appears from the impugned judgment that the trial
court dismissed the suit amongst others on the findings
that "S& woi IFe RF@ s-3 w FEAM THE TR TN OF A0 FAM 2700 AT
SR ITAE TF 20/03/>» X BINEF TOT AP TG 73 25 FAT LRI N TS s @
@6 1 T @V WA Sy oa G I Srafre z3fe |
A 3T 8 ©oF TH w_ FEF @, TF At RF® @ e @67 GoIr WA a3 FH/ofFs-2 a7
F&ay st "University Research Corporartion (Bandgladesh)" az sif%s oot S&
fiifos 97 @ RAfEE CRm™ SRIfEE | (e O AT CEbET Jme I-7HE Te@ a3
Nl STIAFY SW SR @, fofel AT $F 20/03/55 32 OIFET Tol =& SRR |
s W FEAR, TF /035> R wiFeg fft 97 faw W@ o1 NI ST s
QIESHRES ©F S FAHE Tsa 25 Fa1 271 3 A 8F 20/03/55 Xk TfFE Tere $fss
foztereran |
fFaE a2 TRE EfFE IS ATT 9F HU Gl A ST FEA IF A TS 230 E
@, TF x0/o3/3» & wIFNd B o/x = T Tafrs fae@| I awfd-X I o/ox/od &
SR ToiF Naed 3 Ja AmeEe ST FEEA| 56 e F07 SAENTR 93 Jof el
WA @, ST A0 Te Tone Softe @@ awfq-X 1 T%d 0« FERET| OF THT T THTS
S @ I TR TS v8/0/09 B TN 47 TAEIAIE IEE- sk R 7T MOR @ g I

PR el AT ST MR | R ) AT @, SR @ 6T A R @OErTer 7 @2 sromerd s
crE @fre ST FETfR" Tww, j0/ox/sd X T YoF @@ @67 I @EETE A7 FY
FETSF T AWEe ST FEAT | AN, Sz Mg 93 TESS T1F7 93 J0f TN 2T (&,
vl ARG Y0/03/55 %k Wi Wore Tiffe @@ Fwial-X 4 TS FERET 9% 0/ox/dd X
SIfFF 97 Tole $Affe M@ TSI 3T TH 758 sw/od/ow 32 a7 TIWIIe IE@, 0/03/55
% 97 Yole Af T: IEFe, TGIA SNGSH TR, THIT 6. A, AW IR FHN [T I5T
R3TRS foef| fofd SI@FHIe a3 o STHBOIE WAl FEF a1} @, T Yoo > a2 FIf mfzwr
AEE oIS e Joar Fi/ofRS-y 97 I TET TSI 27T @, 20/03/55 X TIFFEF ToW b T
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fZamifar Soifre e S Toy TafEfe i@ f/sEe-v &5 os/ov/os R 97 ST@IHIte IEw-

AT T3 AT JARI© A7 456 200 @ T@MTel 8 TFTTATNE @@ MR TR 92 @AfFe s9d> NE@d
00T GFIA TEFAN MIATETT TG © T IRATH TGS FAEI PAE @l O T INHE-
@ iR SeTE, TR A 32 574l AeRRT| I Te ToF B 97 TIPS BE el | o2

AT =TS R 3 9 kAT T2 I7F© T, Tt AT IAH© 3 T2 ANGEF FZA, T2 AT 75
FSTME AT qga © 39 AwH e 22 Bt mFE @& fe @7 @3 27 TR @ TEH8

T O1F IFEE O @, TF W b @ A TFe e SE, T I9F® Wl 8 T IAFT
IAFTS 97 T3S TET S M IA 8 S A FAMWAE Tt @RI 711 Ay oa IHE Iy TEs a2

o TOIITE W @, TF Wol v\ AT Tf¥e faral syfd fifcfis-o 3ffs T T aifdeg
T Fi/ES-8 BNE 5@ on/ou/os 3 SIfFNET SWIle - A T& 20/03/>> 32 97 ToF
Ao feemeran @ Fo » a2 AAT 8 BF I T IFF0 YAl 93 v [FAAT 3 oF T+ foed | o
e T =TS8 AHFF A%, 1, TFE AT ALIF AT I87 ASTIEE FOF HHE SAE 271
TSI, TIF 9% T 23O TSI 2T @, f6f T4 79 TF 20/03/55 & a7 Ffes@ sms aw, 4
T 8 JHF ST J& AT SoIf%e fREmaa FE2 I SFFfe Ao NeEwd SfEase
TAEETT TSI T @, 20/0x/>> R 97 FoF -3 F FAGPm Tifie fee a3 srme
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The trial court also found that "w@ eFwmE I Srofe
grfd-y. 8. ¢ FSfe J(@ WAl WidF W B[R Sy am @ wniwmem University
Research Corporation (Bangladesh)" sz s famm &S o o s e
22 IARECET IFAH 230 RBE| AFIEEF 97 a- FoR 932 IHNF RE| [FESF TGS 3

e IEREEa™ 17 Tome T fod RE ARIEEATT FoF F@de IFTRFE@ UMpire a3
@R FFEa T [ 93 IHE BE| e T @ AFGe IS 97 Fof WA FEA AR

@, TeTTw Tge T AARELATT TTEey qo (TG FAW [Jeffe A far swx@s ffie
TEPT umpire fags IR 9 & umMpire a3 e s-x & REAS ET 121 F8R S8R
IR F57E 5/2/ot B 97 @ATE IEE-"ARIET AfHfE: IHNF M1 97 FEA T sy A I
IS @ FIEE ARIETT SIS TTHG AMEF| 93 2T A 37 TS 51 306/2/05 3 a7
SAFAfE FE FEF @, TSI ARAETE 97 TAAPE BES TF ARG FR6 TNF BRI &R

AT AVEET TET BRI fofd W FET @, -3 T TIH FAPE ST AIRE a7 F0= A7
TIIT IARREE FR QG 27| e IAFT 92 797 T2T@TT 2200 ME ATl @y 92 7_9F o0
T IS ARRETT FRHFE NG FoF JblHe FICH AR IO Ja AWE© S
FEAM AT ARIEEIT AFGETT FRHFE FA [O6 NaE T FeEE Te I e T¥F
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ARAEEIIET a@T 38 AT T AEA© I FEAN | OFf s-x a2 FamE sepftifewe
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SAECATAT 430 @ o IMITH AT FATMRETT 337 932 TNAE ITF S @5 9]
FATA | AT TEN @ AAIEC 393 LR a™ M@ BIE 77 I IMTF T @51 3]

PN (12 @@ T2 FFHAGE FAHTe @FwA] FE e Fa1 IRe| "

It appears from record that main dispute arises
centering the partners meeting allged to have been held on
20.02.1999 by which change of ratio of existing 2 partners
(plaintiff no.1 and defendant no.1) as well as introduction
of 3 new partners alleged to have been held. Plaintiffs
claim has been danied by the defendants. The trial court
dismissed the suit. Now, we have to see whether plaintiffs
could prove their case by adducing and producing evidence
on record. It appears from record that Shuhada Banu,
plaintiff no.1 examined herself as PW-1 who in her
examination in chief stated that as her husband joined at
ICDDRB and to oversee the management of the firm by the
defendant no.2 she surrendered 10% of her profit sharing
and as a result new status of profit sharing stands as her
55% and 45% to the defendant no.l1 and to that effect on
01.07.1996 a partners meeting was held which is exhibit-6.
The way defendant no.2 managed the administrative and
financial affairs of the firm from 1994 was not
dissatisfactory and from ©01.07.1998 defendant no.2 by
misusing power  was doing business of the firm
singlehandedly, unilaterally and without lawful authority.
Defendant no.2 failed to give the proper accounts though
the partners asked for it. In such situation in order to
promote the business the consultants who had been working

for the partnership business namely Dr. MA Manna, Dr.
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Azizur Rahman and Dr. Sushil Rnjan Howlader were given a
stake in the partnership through their wives namely Begum
Bilkis Akhter, Mrs. Sayeeda Khan and Mrs. Chandra Batabyal
and their names were proposed by the defendant no.2 himsel.

PW-1 further stated that it is not a fact that she was
present in the meeting held on 22" February, 1999. Not a
fact that phone call was disconnected or anyone was sent to
the defendant no.1 or Abu Taleb, a staff of the firm was
sent to collect signature of Shahida Akhter in the name of
Dr. Abul Barkat and it is not known to her. Whether the
defendant no.1 put her signature without reading the
contents was not known to her. Not a fact that withot
issuing any notice or without any resolution fraudulently
the ratio was changed. With regard to meeting it was
communicated through telephone. Defendant nos. 1 and 2 knew
it from very beginning and intentionally were absent in the
meeting held on 01.05.99 though got the notice.

In her cross examination PW-1 stated that dispute
between the partners arose after the meeting dated
20.02.1999. Shahida is the defendant no.l, who raise the
dispute and other than she no one was the partner but
business was managed through representative. Allegation was
only against Dr. Abul Barkat and none else for which no one
was made defendants other than him. Before filing of the
suit defendant nos.1,3,4 and 5 were the partners. Defendant
no.l invoked arbitration and Mr. Abdul Quaiyum was
defendant’s arbitrator while Mr. Fida M Kamal was her
arbitrator. .. Before the arbitrators the defendant no.1
filed statement of claims and then she filed counter
claims. The same claims were made before the arbitrators
which has been prayed for in the suit and then said it was

not known to her. The PW-1 then stated that what she
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claimed before the arbitrators are more or less similar to
the prayers of the present suit. PW-1 further stated that
the arbitration proceeding was incomplete. Because of the
absence of defendant nos.1 and 2, arbitration proceeding
was incomplete. She further stated that she cannot
recollect whether permission was taken by the arbitrators
to file the suit. It’s not a fact that the suit is barred
as it is filed keeping the arbitration incomplete. The suit
is an independent suit. As the defendant nos.1 and 2 did
not appear before the arbitration for about one year for
which she filed the suit. She prays for 9 remedies in the
suit amongst those 8 are common in the arbitration. It is a
fact that other remedies <could be solved through
arbitration but due to absence of defendant nos.1l and 2 it
could not be done.

PW-2 Barkat-E-Khuda, in his examination in chief
stated that in the meeting dated 20.02.1999 it was held
that number of partners would be increased and 3 new
partners were included. Plaintiff no.1 surrendered 10% of
her share while defendenat no.l1 surrendered 5% and all new
partners got 5% share each. In the meeting dated 20.02.1999
he, Dr. Barkat, Professor Azizur Rahman, Professor MA
Mannan and Professor Sushil Ranjan Howlader were present.
Defendant no.2 made hindrance in implementing the decision
of the meeting dated 20.02.1999 for which in a meeting
dated ©01.05.1999 some important decisions were taken when
the defendant were absent intentionally. He further deposed
that no notice was ever issued in accordance with the rules
but office secretary used to inform about the meeting and
accordingly everyone would present and all previous meeting

were held in the same way.
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In his cross examination PW-2 stated that initially
the ratio of the partnership was plaintiff no.1 as 50% and
Sayeeda Begum and Roxana Parveen as 25% each. Except 1°°
resolution no copy of the resolution of amendment of

" or 4™ amendment were not submitted

shares taken in 2" 3
to the Regiatrar of Joint Stock Companies and Firms. It is
not a fact that as a result of non-submission of the
resolutions the partnership would automatically wond-up.
Arbitration preceeding could not be completed as defendant
no.l1 restrained herself from appearing when some
irregularities were found in the audit report. PW-2 denied
the suggestion that he deposed for the interest of his
wife.

PW-3 M.A. Mannan, in his examination in chief stated
that When Dr. Khuda joined ICDDRB Dr. Barkat solely took
charge of management of the URCB but he did not cooperate
with them. In such situation the then partners decided on
20.02.1999 to include new three partners who are Begum
Bilkis Akhter, Sayeeda Khan and Chandra Batabyal and he was
the adviser of it. Other than him, Dr. Khuda, Dr. Barkat,
Dr. Azzizur Rahman and Dr. Sushil Ranjan Howlader were
present there. No written notice of the meeting was issued.
Usually no written notice of meeting is issued. It was
decided in that meeting that plaintiff no.1 will get 55%,
defendant no.l1 30% and 5% share each of the new partners.
Thereafter in a meeting dated ©1.05.1999 management of the
firm was rearranged and he was given the charge of chief
coordinator and he was present in that meeting. Everyone
other than defendant no.l1 were present in that meeting
though she was informed about the meeting.

PW-4 Azizur Rahman, in his examination in chief stated

that he was involved with the URCB from its inception. In a
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meeting dated 20.02.1999 it was decided to include their
respective wives in the firm but he was not present in that
meeting dated 20.02.1999. In that meeting plaintiff no.1,
her husband, defendant no.l1 and her husband were present.
The decision of that meeting was communicated to Professor
Mannan and Professor Sushil including him. Usually office
secretary through telephone informed about the meeting.

PW-5 Shusil Ranjon, in his examination in chief stated
that he was present in the meeting dated 20.02.1999. 1In
that meeting three new partners were included. Dr. Khuda
and his wife, Dr. Barkat and his wife, Dr. Azizur and his
wife, Dr. Mannan and his wife and wife of PW-5 were also
present in that meeting. In his cross examination he stated
that no prior notice was issued regarding the meeting dated
20.02.1999 and it was not informed in writing regarding the
rearrangement of the partners in that meeting but was
informed orally. He denied the suggestion that Dr. Barkat
and his wife did not know about the rearrangement of
partners in that meeting or wife of Dr. Barkat was not
present in that meeting.

On the other hand DW-1 Abdul Barkat, in his
examination in chief stated that he was involved with URCB
from 1989 through Dr. Khuda. In 1994 65% share of the firm
was allotted to the plaintiif no.1 while his wife
(defendant no.1) was allotted 35%. Then as recognition of
his contribution to the firm, share was reallotted as 55%
for plaintiff no.l1 and 45% to his wife (defendant no.1).
Thereafter on 21.02.1999 at night he received a phone call
from Dr. Khuda asking him to sit with him on the next day
and accordingly they sat at the Dhanmondi office of the
URCB on 22.02.1999. Dr. Khuda discussed about bringing some

change in the firm which he disagree. All of a sudden three
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persons namely Dr. Mannan, Dr. Azizur and Dr. Sushil
entered there who were not supposed to be there in the
meeting. Then Dr. Khuda went out of the room with an
envelope in his hand. Later he came to know that his wife
put her signature in that paper. He was pressurized to do
unethical work in that meeting dated 22.02.1999. Then Dr.
Khuda called staff Abu Taleb and asked him to go to
defendant no.1’s house to collect her signature of saying
that DW-1 asked her to sign and his wife in good faith put
her signature. Later after discussion with him she realize
that plaintiff no.1 and her husband obtained her signature
by practicing fraurd in order to change the share of the
partnership. No notice was issued regarding the change of
share and no meeting was called and no resolution was
adopted. This change of share was done by practicing fraud
and illegal means in order to remove the defendants in such
a manner as previously Sayeeda Begum and Roxana Parveen
were kicked out.

In his cross examination he stated that it was the
rule of URCB to issue notice regarding any meeting and he
would be able to show such notice. He admitted the
signature of his wife on exhibit-X dated 20.02.1999,
Saturday. As per the exhibit-X three new partners are
allotted 5% share each and share of his wife was reduced to
30% from 45%. He denied the suggestion that he or his wife
was present in the meeting dated 20.02.1999. He further
stated that when Dr. Khuda sent Abu Taleb to his residence
to collect signature in his name he did not raise any
objection as he did not know about the contents of that
letter. At that time he had no interst to know about the
contents inside the envelop. Later at night he came to know

from his wife that Abu Taleb went to his residence and when
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his wife signed on the paper he was not present there. The
date as 20.02.1999 shown on the letter is incorrect and
should be 22.02.1999.

DW-2 Avijit Poddar and DW-3 Mozammel Haque did not
state anything regarding the disputed meeting dated
20.02.1999. Both of them stated that they have heard about
the dispute regarding the partnership of the firm URCB.

From the depositions of above memtioned PWs it appears
that the specific claim of the plaintiffs 1is that after
serving notice upon the partner, the Defendnat No.1l, a
meeting was held on 20.02.1999 in the presence of defendant
no.l and in that meeting a resolution was taken in relation
to inclusion of three (3) new partners by reducing shares
of the exgisting two parthers namely plaintiff no.1 from
65% to 55% and defendant no.1 from 35% to 30%. Now, how far
the plantiffs have able to prove this claim? It is admitted
by the plaintiffs that no written notice was served but it
was communicated through telephone. We have already noticed
that plaintiffs could not specifically state in their
depositions that who communicated with the defendant no.1
through telephone. When the defendant no.1l claimed that she
was not informed about the meeting dated 20.02.1999, it was
the duty of the plaintiff to prove that notice was served
upon her or atleast she was informed in any form either by
telephone or by written notice. Changing share of a
partnership of existing partners and introduction of new
partners 1is a serious issue and withot consent of the
existing partners it cannot be done legally. However, the
plaintiffs by Exhibit-X, the disputed resolusion of the
meeting dated 20.02.1999, tried to prove that since there
is a signature of the defendant no.1l, she was present in

the meeting. PW-1 claims in her deposition that she and
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defendant no.1l, the two existing partners held the meeting.
But the exhibit-X shows signatures of 5 (five) persons
namely the plaintiff no.l, defendant No.1, 3, 4 and 5.
Nowhere in her deposition, the plaintiff (PW-1) claimed
that in that disputed meeting dated 20.02.1999 other
persons were present beside her and the defendant no.l.
However, PW-2, the husband of the plaintiff no.1 claimed
that in that disputed meeting dated 20.02.1999 he along
with Dr. Barkat, Professor Azizur, Professor Mannan and
Professor Sushil were present. PW-3 Dr. Mannan and PW-5 Dr.
Sushil also stated that they were present in the meeting
dated 20.02.1999. But PW-4, Dr. Azizur Rahman clearly
stated in his deposition that he was not present in the
meeting dated 20.02.1999. He claimed that in that meeting
plaintiff no.1, her husband, defendant no.l1 and her husband
were present while the decision of that meeting was
communicated to him and professor Mannan and professor
Sushil. He further stated that usually office staff through
telephone informed everyone regarding the meeting. If the
statement of PW-4, Dr. Azizur Rahman is true then the claim
of the other PWs cannot be true. PW-1 further stated that
she does not know whether defendant no.l1 put her signature
after reading the contents of the resolution of meeting
dated 20.02.1999. Then the question is whether in a meeting
of partners a decision of reducing of shares of existing
partners and introduction of new partners is to be taken,
is there any scope of presence of so many persons other
than the existing partners. The answer is no. Because, in
that situation the existing partners may not be able to
give their free consent 1in doing so. According to
Partnership Act, 1932 without consent of existing partners

no new partners can be introduced. The defendant claimed
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that she was not present in that meeting and her signature
was obtained from her residence by practicing fraud. If we
carefully examined the depositions of the parties then it
is revealed that the plaintiffs admitted that the ratio of
profit was 55% for plaintiff no.l1 and 45% for defendant
no.1 as decided in a meeting dated 1°% July, 1996 in place
of earlier ratio of 65% of plaintiff no.l1 and 35% of
defendant no.1 and it is evident from exhibit-6 submitted
by the plaintiff. Now, as claimed by the plaintiff, if in
the disputed meeting dated 20.02.1999 it was decided that
plaintiff no.1 would surrender 10% and defendant no.l 5%,
then final ratio would have been 45% for the plaintiff no.1l
and 40% for the defendant no.l1 but the resolution dated
20.02.1999 shows that plaintiff no.1 got 55% while
defendant no.1 got 30% share of profit. Which means, all
15% shares have been reduced from the share of defendant
no.1l which have been distributed to the new partners. There
is no explanation why defendant no.1 would give consent to
such resolution which is detrimental to her interest. The
plaintiff tried to make out a case that in the partnership
deed and other supplemental deeds the ratio shown are share
of partners while in the resolution dated 1°% July, 1996 was
profit sharing ratio. But this claim has no basis if we
examine the partnership deed dated ©1.10.1989 (Exhibit-2),
1°* supplemental deed dated ©6.01.1991 (exhibit-4) and 2"
supplemental deed dated ©01.12.1991 (exhibit-5). It 1is
crystal clear that in all those documents share has been
shown as profit/loss share. So, the claim of the plaintiffs
is not true on the basis of the evidence on record. The
Defendants definite case is that no notice was served upon
them and no meeting on 20.02.1999 was held and a messenger

came to their house and took signature of the defendant
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no.1l fraudulently saying that her husband Abul Barkat asked

her to sign on the paper. The PW-1 stated in his cross

examination that she has know knowledge whether Defendant

No.1l put her signature on that paper knowing the contents

of the resolution. By this admission it neither proves the

presence nor consent of the defendant no.l1. But the
plaintiff has to prove his case, it 1is the undeniable
position of law according to the Evidence Act.

Section 31(1) of the Partnership Act, 1932 reads as under-
“31. Introduction of a partner—(1) Subject to
contract between the partners and to the
provisions of section 30, no person shall be
introduced as a partner into a firm without the
consent of all the existing partners.”

From plain reading of the above mentioned section it
is clear that for introduction of new partners the consent
of all the existing partners 1is mantdatory. From the
evidence of the plaintiffs it 1is not established that
Defendant No. 1 has any consent in introducing new
partners. Moreover, from Exhibit-X it appears that only the
shares of the defendant no.l1 have been reduced. So, it is
unbelievable that defendant no.l1 had any consent on such
introduction of 3 new partners reducing her interest
without any cogent reason. In such view of the evidence on
record as discussed above the version of the defendants is
more believable than the version of the plaintiffs. In the
facts and circumstances of the case we are of the firm view
that the plaintiffs miserably failed to prove that in the
disputed meeting dated 20.02.1999 the defendant no.1 was
present and has given her consent in that disputed

resolution dated 20.02.1999.
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It appears from the record that an arbitration
proceeding was going on as in the partnership deed there
was an arbitration clause. It further appears that the
arbitration proceeding was incomplete and the plaintiffs
filed the instant suit admittedly for almost same relief
which was claimed before the arbitration tribunal.
Arbitration proceeding was started on 01.07.1999 as on that
date the Arbitrators entered into the reference (exhibit-
10). It appears from the order of the arbitrators dated
16.12.1999 (exhibit-13) that neither the 1°% party nor her
advocate appeared on that day for which the tribunal passed
the following order: “The Arbitrators met at 64, Purana
Paltan, Motijheel Commercial Area, Dhaka-1000, on
16.12.1999 at 10:00 P.M. Salehuddin, Advocate, Supreme
Court of Bangladesh appears on behalf of the Second Party.
None appears on behalf of the First Party.

The appointed Auditors have submitted 4 sets of Audit
Reports, one set each for the parties and the Arbitrators
hereto. The Auditors Bill dated 7.12.1999 have been paid in
full.

The Second Party is given one set of the Audit Report. One
set of Audit Report of the First Party is kept with the
record. The other two sets of Audit Reports are taken by
the Arbitrators.

The next sitting/session of the instant proceeding cannot
now be determined in the absence of the First Party. The
same may be determined later and the parties will be
informed accordingly.”

The above order dated 16.12.1999 was the last order of
the arbitrators produced before the trial Court by the
plaintiffs. It appears from the order dated 16.12.1999 that

the arbitration proceeding was going on. In other words,
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the arbitration proceeding was incomplete; it was neither
stopped not concluded. According to the learned advocate
for the plaintiff-appellants that on the basis of joint
pryer of the parties the statutory time limit was extended
up to 31.12.1999 to complete the arbitration proceedings
and due to the absence of the defendant no. 1, who was
First Party in the said proceedings, the arbitration
proceeding could not be concluded and therefore, after
expiry of 31.12.1999 the arbitration proceedings deemed to
have terminated as contemplated by the provision of Section
3 read with Clause 3 of First Schedule of the Arbitration
Act, 1940 and any award made after expiry of the 4 months
would render the award illegal and without jurisdiction. He
refers to the case of Md. Ismail Serang Vs. Munshi Ali
Hussain reported in 6 DLR 641 in support of his submission.
We have carefully examined the exhibited documents relating
to arbitration so submitted by the plaintiff-appellants. We
donot find any such joint prayer of the parties or any
order from the evidence on record that arbitration
proceeding was extended up to 31.12.1999.

Let us now examine the relevant provisions regarding
the limitation of arbitration as referred by the learned
advocate for the appellants. Section 3 of the Arbitration
Act, 1940 reads as follows:

3. Provision implied in arbitration agreement- An
arbitration agreement, unless a different
intention is expressed therein, shall be deemed
to include the provisions set out in the First
Schedule insofar as they are applicable to the

reference.
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Section 28 of the said Act empowers the Court only to
enlarge time for making award. While Article 3 of the First
Schedule of the Act, 1940 provides as under:

3. The arbitrators shall make their award within
four months after entering on the reference or
after having been called upon to act by notice in
writing from any party to the arbitration
agreement or within such extended time as the
Court may allow.

Section 3 and 28 read with article 3 of the 1°
schedule to the Act, 1940 it seems there 1is scope for
enlargement of time beyond four months for giviving award
by consent of both parties and it is permissible. Such
enlargement of time may be provided for in the agreement.
What is necessary is the mutual consent of the parties. 1In
absence of such agreement consent may be inferred by
conduct of parties. Our this view is well supported by the
decision of our Appellate Division in the case of Govt of
Bangladesh Vs. Jalaluddin Ahmed reported in 37 DLR (AD) 27.
In this case the award given beyond 4 months was declared
void ab-initio by the High Court Division and the Appellate
Dvision set aside the judgment passed by the High Court
Division holding the above observations. In that case the
Appellate Division considered the decision reported in 6
DLR 641 (supra) and categorically held that in that
decision no authority is mentioned in the judgment nor to
the fact whether the parties consented to enlarge the time
limit of four months by incorporating any express term in
the arbitration agreement or impliedly by their conduct. In
that view of the decision of the apex Court the case

reported in 6 DLR 641 (supra), cited by the 1learned
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advocate for the appellants of the present appeal, has lost
its authority.

The provisions set forth in the first schedule of the
Act are subject to the intention expressed by the parties;
in other words, the parties can come to a different
agreement regarding what is provided in the 1°" schedule. In
the case of Rising Sun Traders Vs. Chittagong Port
Authority reported in 43 DLR 1 it 1is held that the
conclusion of arbitration proceedings depends upon facts
and circumstances of each case. The law has not prescribed
a minimum time limit for this which cannot be enlarged. Our
apex Court in the case of Ahmed Rashid Vs. Md Shafi repoted
in 12 BLC (AD) 61 opined that the proposition is well
settled that if the terms of any agreement are complied
with in this respect, the consequence is not that the award
becomes invalid. If from the conduct of the parties
concerned it can be inferred that they agreed to the
proceedings being continued beyond the period stipulated,
then the objection loses all significance.

In the present case the 1last order dated 16.12.1999
passed by the arbitrators shows that the proceeding was
going on. No objection was raised by any party regarding
the time 1limit of the proceedings. 1In such situation
without concluding the arbitration proceeding or without
stopping the same the present suit filed by the appellants
is not desirable. The plaintiffs should have exhausted the
arbitration proceedings. The learned advocate for the
appellants could not show from evidence on record that the
time limit of proceeding was extended till 31.12.1999. In
the facts and circumstances of the case and the points of
law discussed above we are of the view that the plaintiffs

have failed to prove their case and since the arbitration
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proceeding was not concluded/stopped the plaintiffs cannot
file the instant suit without exhausting the arbitration
proceedings for the similar relief.

Considering the facts and circumstances of the case
along with the evidence on record and the points of law as
discussed above we are constrained to dismiss the appeal as
the plaintiff-appellant failed to prove their case.

In the result the appeal is dismissed. However, there
will be no order as to cost. The judgment and decree passed
by the court of Joint District Judge, 7" Court, Dhaka dated
04.08.2009 is hereby affirmed.

Send down the Lower Court Records along with a copy of

this judgment at once.

Md. Igbal Kabir, |:

I agree.

Ziaul Karim
Bench Officer



