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@9~ 741 The Code of Criminal Procedure,
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412. Notwithstanding anything hereinbefore contained where
an accused person has pleaded guilty and has been convicted
by [***] a Court of Sessions [or any Metropolitan
Magistrate] or Magistrate of the first class on such plea,
there shall be no appeal except as to the extent or legality of

the sentence.
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“5. Another point urged on behalf of the petitioners is that in
the present case trial was not held in the Court house but in
thana premises and this caused miscarriage of justice and
thus vitiated the trial. A Magistrate can in his discretion hold
trial at any place other than the Court house but in that case,
it is essential that he should pass a formal order declaring
the place where the trial would be held. Unless a formal

order is passed declaring that the trial is passed declaring
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that the trial would be held in any specified place, the
accused persons are likely to be prejudiced inasmuch as, in
that case they are deprived of the opportunity of having
recourse to higher authority of redress if they fell aggrieved
by such order. In this connection, the case reported in AIR
1940 (Rangoon) 72 may be referred to.

6. Section 412 of the Criminal Procedure code is a bar to an
appeal where the accused person has pleaded guilty except
as to the extent or legallity of the sentence. The question that
arises is whether the bar is absolute or whether a court of
appeal or the High Court in exercise of its revisional power
can go into the question of legality of conviction. so far as
the Court of appeal is concerned, section 412 makes it
manifestly clear that there shall be no appeal except as
regards the extent or legality of the sentence, or in other
words, there can be no appeal against the conviction. The
powers of the High Court are, however, wide enough to
consider the legality of the conviction as well while
exercising its revisional jurisdiction under sec. 439 Cr. P.C.
this is clear from the very language of section 412 which lays
down in an unambiguous language that there shall be no
appeal except as to the extent or legality of the sentence. The
section does not restrict the powers of the High Court to
consider the legality of the conviction in exercise of its
revisional power. This view is supported by the case of
Krishna Chandra Singha Vs. Emperor (1) in which it was
held that where is a particular case the powers of an
appealate Court are restricted by section 412 the powers of
the High court in revision are not similarly restricted. The
powers of the High Court in dealing with the revision
application are as ample as if an appeal on the merits has
been entortainable by the Sessions Judge and had been
dismissed. It was held in the case of emperor Vs. Nana
Shahhu Sonavan and another (1) that an accused person who

pleads guilty before a Magistrate and is convicted can
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contend in his application for revision that his conviction is
illegal.

7. Another argument advanced is that in these cases the
petitioners denied having pleaded guilty and that provision
of section 243 of the Criminal Procedure Code has not been
complied with. That section provides ‘Inter alia’ that if the
accused admits that he as committed the offence of which he
is an accused, his admission shall be recorded as nearly as
possible in the words used by him. It has been submitted that
the alleged admissions of the petitioners were not recorded
as nearly as possible in their language. The record shows
that a large number of accused persons, 144 in all, were put
on their trial before the learned Magistrate and the
accusations read out to the petitioners and the answers given
by them appeared in carbon copy. It is understanable that
the accusations were exactly the same in each case, but it is
difficult to see how the answer would be in uniform and
identical language. It appears that every accused stated
“guilty, plead pardon” which mean “I am guilty, I plead for
pardon.” considering that the trial was held by the
Magistrate in the thana premises, where all the accused
appear to have been rounded up and a draft not only of the
accusations but also of answers of the individual accused
was made and this was copied with the use of carbon paper.
This lands oredence to the contention of the petitioners that
they did not actually plead guilty but were asked to sign the
papers which they had to do in the thana premises in what

may be termed a mass trial. In this connection reference may

be made to the case of Habibut Rahman Serang and
others Vs. The State (2) where it was held that a
conviolation without taking of any evidence
purporting to be based on a plea of guilty cannot be
sustained when the accused denined having pleaded

guilty and the said plea is not found recorded in
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accordance with the provisions of section 243 of the
Code of Criminal Procedure which provides for
recording of the admission of the accused as nearly

as possible in the words of the accused. This is a
salutory provision of enable not only the trying Court but

also the superior Court to know that the accused actually

guilty to the offence charged. In the instant case, the
provisions of section 243 was not complied with and
for this reason also the conviction of the petitioners

Is unsustainable.”
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awp7i R4 The Code of Criminal Procedure,
1898 «= 4Ia1 380 T S{GeT Srgferae Jeels

243. If the accused admits that he has committed the offence
[with which he is charged], his admission shall be recorded
as nearly as possible in the words used by him, and, if he
shows no sufficient cause why he should not be convicted, the

Magistrate may convict him accordingly.

«®97d ¥ Habibur Rahman Vs State [11
DLR (1959) 515] Si=etia wfows Ny wifee Sefeiee xees
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9. It is urged that the record “offence ex-plained. The
accused pleads guilty” is no complaince at all with the
requirements of this section. It is merely a record of the
conclusion arrived at by the Magistrate of the alleged
admission of the accused persons.

10. In support of this contention, the learned Advocate has
relied on the decision in the case of Mukandi Lal Vs. State
through Municipal Board (1) and the decision in the case of
Ganesh Chandra Khan and sons V. The Corporation of
Calcutta (2). In both these cases it was held that a conviction
without the taking of any evidence and purporting to be
based on a plea of guilty cannot be sustained when the
accused denies having pleaded guilty and the said plea is not
found recorded in accordance with the provisions of section
243 of the Code of Criminal Procedure.

11. It seems to me that this contention must prevail in the
case of the petitioners in Criminal Revision No. 596 of 1958.
The provision in section 243 of the Code of Criminal
Procedure for the recording of the admission of the accused
as nearly as possible in the words of the accused is a
salutary provision designed to enable not only the trying
Court but also the suprior Court to know that the accused
understood that he was really pleading guilty to the offence
charged. In the facts of the present case, if it be true that
accused petitioner No.2 in Criminal Revision No. 596 of
1958 was present in the Mobile Court merely as a person
interested in watching the proccedings of the Court having
no connection whatsoever with the launch which was allegd
to have been overloaded it is difficult to appreciate how he
could have pleaded guilty to any offence.

12. Had the question actually put by the Magistrate been
recorded together with the actual answer to the question in
the words of the accused person, then this court would have
been in a position to see what actually the Magistrate said

and the accused answered. There could have been no serious
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or unsurmountable difficulty in making a record of this kind

even by a Mobile Court.

e®psd R4 A. N. Bhuiyan & Anr. Vs. The
State [40 DLR (AD) (1988) 401 W= Sfows ey
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13. On the second point namely whether the requirements of
section 243 of the Code of Criminal procedure was complied,
I quote the said provision of section 243 of the Code of
Criminal Procedure which is in the following language:-
“If the accused admits that he has committed the
offence with which he is charged, his admission shall
be recorded as nearly as possible in the words used by
him; and, if he shows no sufficient cause why he
should not be convicted, the Magistrate may convict
him accordingly.”
In this connection Mr. Shah Mohammad Sharif referred to
the recording of the plea of guilt by the learned Special
Judge which is as follows:
“GTA T G G AT PG [N FATS GATE
227 ORI [AFvE e Gl (TRF FeE way 9
AITCT ] QG P/
G ZTAF GRICT ST FeeT (J ©rrF Family Welfare
Center @8 (o5t F7 G ,bo,000/- 29 FCEHA G
50, 938.49 GIpT SIS P/
(3 fereaporiqien ff e 22 3 wPsar 353 e @ ey
213G 3337 ORI (1T FIBIF P CEA-SATS FGP)
S S VS G (J O 2] (I e T3]
ST 3FCRTCT G (3 ol T (e Prcecee”
This shows that the learned Special Judge did not at all
record the statements of the two accused either in their
language or even as nearly as possible in the words used by
them. On the contrary he has simply heard the two accused

and made a note like a memorandum to the effect that the
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two accused had pleaded guilty by saying that they had
misappropriated and amount of Taka 93,714.67. This is a
clear violation of the mandatory provision of section 243 of
the code of Criminal Procedure. As to the contention of the
learned Assistant Attorney-General namely that by aid of
section 537 of the Code of Criminal Procedure this non-
compliance can be condoned I may not that section 537 of
the Code of Criminal Procedure can be taken aid of only if
the violation or omission to follow legal procedure does not
cause any injustice. In this case when the statements of the
two accused in respect of their plea of guilt were not
recorded at all there is no scope to assess what fact they
actually stated and whether those fact constituted offence or
not or what the offence was. In this connection Mr. Shah
Mohammad Sharif referred to the decision reported in 22
D.L.R. 124 in which a Single Judge of this Court held that
section 243 of the Code lays down that if the accused admits
that he had committed the offence the Magistrate may
convict him but the court has duty to see if the facts brought
on record amounts to an offence under law and that in order
to sustain a conviction on the plea of guit it must appear that
the facts admitted by the accused constituted an offence
under the law.

14. Mr. Shah Mohammad Sharif also referred to another
decision reported in 22 D. L. R. 217 in which another single
Judge of this Court held that the accused can be convicted on
his pleading guilty but such conviction will not be proper
without materials on record to support it.

15. In the present case it can not be said that there was no
material or evidence before the court besides the plea of guilt
because the informant P.W. I had made elaborate statement
regarding the entire prosecution case as was observed in the
judgment of the trial court. But the fact remains that the
mandatory requirements of section 243 of the Code of

Criminal Procedure have been violated as the learned
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Special Judge did not at all record the individual statements
of the two accused either in their language or in words as
nearly as were expressed by them. This violation of a
mandatory provision must be held to have prejudiced the
accused-appellants and for that reason the violation can not
be overlooked by aid of section 537 of the Code of Criminal
Procedure. For the reasons stated above the conviction and
sentence can not be sustained and the case should be sent
back on remand to the learned Special Judge for retrial in
accordance with law in the light of the observation made

above.

awpsd R4 Abdul Aziz Vs. The State [1986
BLD (AD)] W=eTq Sfew® A Sif<wet Sferae el

Shahabuddin Ahmed, J:- In this appeal by special leave
only question is whether the accused-appellant has been
convicted on the basis of any legal evidence. He, along with
six others, was tried in Spcial Case No. 42 of 1983 by the
Special Judge, Additional court, Rajshahi, on different
charges.He was convicted under sections 468 and 419, read
with section 109, of the Penal Code and sentenced to
rigorous imprisonment for four years and also to pay fine of
Tk. 500/- under section 466 of the Penal code and no
separate sentence was passed under section 419. On appeal,
being Criminal Appeal No. 255 of 1983, his conviction under
section 468 was set aside and that under section 419/109 was
maintained by the High Court Division by an order dated 18
June 1984. By this order he was sentenced to rigorous
imprisonment for two years and also to fine of TK. 500/- in
default to rigorous imprisonment for three months more.

2. Facts of the case, so far necessary for disposal of this
appeal, are that eight applications purportedly on behalf of
the teachers of some schools were filed before the Sub-
Divisional Officer, Rajshahi Sadar, for allotment of Milk

Powder for distribution among the poor students. In due
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course these applications were allowed, allotment was made
and the goods namely. Milk Powder were delivered by the
Officer in-charge of the Godown (P.W.4) to the applicants,
purportedly teachers of the schools concerned. Abdur
Razzaque, a teacher of one of these schools, made an
allegation in writing (Ext.6) before the District Anti-
Corruption Olfficer to the effect that he did not nor anybody
of his school filed any application for Milk Powder nor any
Milk Powder was received by him or by anybody of his
school for distribution among the students and that some
persons in collusion with the dealing Assistants of the Relief
Section of the §.D.O’s Office got the allotment by forgery
and false personation. Indue course, the Anti-Corruption
investigated the case and prosecuted several persons
including this appellant, who was one of the dealing
Assistants in the Relief” Section, the learned special Judge,
who tried the case, on consideration of the evidence of 18
witnesses and opinion of a Hand-writing Expert, P.W.17,
convicted five persons including the appellant under various
sections, such as 468, 471 and 419 read with either section
109 or 34 of the Penal Code and sentenced them each to
rigorous imprisonment for four years and fine of Tk. 500/-
All of them including this appellant appealed, their appeal
was dismissed with certain modification and reduction of
sentence. None of them except this appellant has challenged
the High Court Division’s order in appeal.

3. The specific allegation against, the appellant is that he
abetted forgery and false personation by identifying co-
accused Abdul Wahed as Abdur Razzaque, a teacher,
whereas Abdur Razzaque, did neither file any application
nor take delivery of any Milk Powder. He denied the charge
and pleaded not guilty when the charge was read out to
him.The learned Special Judge, however, convicted him on
the basis of an endorsement. Ext. 3/2, in the margin of the

application. Ext. 3. purportedly of the teacher Abdur
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Razzaque. this application was held to be a forged document
on the evidence of a hand writing expert P.W. 17, and others,
but on the basis of this application P.W.4 Officer in-charge
of Godown delivered Powder Milk to accused Abdul Wahed
Who personated himself as “Abdur Razzaque.” The
endorsement in the application is purportedly of the
appellant. Khaliluddin, which is to the effect “the applicant
(Abdur Razzaque) is personally known to me.” It is on
perusal of this endorsement that P.W.4 made delivery of the
goods. The appellant denied that he made this endorsement.
The application , Ext 3, was examinded by the expert P.W.17
but not the endorsement. Ext. 3/2, allegedly on the
understanding that appellant Khaliluddin had admitted the
endorsement by explaining that he endorsed it .in good faith
and bonafide belief that he all along “knew accused Abdul
Wahed as Abdur Razzaque”. As it appears, this alleged
explanation was given to the Anti-Corruption Officer, P. W.
10; but as admission to a Police Officer was hit by section
162 Cr. P. C. the learned Special Judge relied upon a
suggestion given by the defence lawyer to the Anti-
Corruption Officer, P. W. 10. The suggestion appears to be
that accused Khaliluddin told him that he knew accused
Abdul Wahed as Abdur Razzaque. On the basis of this
suggestion the learned Special judge held that the
endorsement Ext. 3/2 was made by accused Khaliluddin.
Excepting this suggestion there is no evidence that the
endorsement was in the hand-writing of the accused-
appellant. Even P. W. 4, Officer-in-charge of the Godown,
did not depose that he knew the hand-writing of accused-
appellant Khaliluddin. But the learned Special judge came to
the following conclusion.
“On behalf of the accused Khaliluddin suggestion has
been given to P. W. 10, Ekramul Haque, Assistant
Inspector, D. A. B. (informant) to the effect that
Khaliluddin told him that he knew accused Abdul
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Wahed as Abdur Razzaque and identified him as such.
But it has been denied by the P. W. 10. It means,
according to the suggestion given by the defence the
accused Khaliluddin idenfified Abdul Wahed as Abdur
Razzaque as he knew him to be such. The suggestion
given by the learned lawyer for the defence is highly
improbable and I am of the view that the accused
Khaliluddin identified the accused Abdul Wahed as
Abdur Razzaque knowing it fully that he is not Abdur
Razzaque.”
4. Thus it appears that this defence suggestion has been
taken as the sole basis for connecting the appellant with the
impugned endorsement and for his conviction of forgery and
false personation. In the existing scheme of criminal trials an
accused can be convicted either on his pleading guilty to the
charge when it is read over to him or on his confession
recorded under section 164 Cr. P. C. or his extrajudicial
confession if strongly corroborated. Suggestion made on
behalf of an accused by his lawyer cannot be construed as
admission of guilt by the accused for the simple reason that
the defence may take whatever pleas he likes, including
inconsistent pleas, such as an accused. When charged with
an offence, may take the plea of alibi that at the time of
commission of the offence he was not present in the locality
and at the same time he may take the plea of private defence
either of life or of property. The simple reason for allowing
such contrary pleas is that the accused is not required by law
to prove his innocence, but it is entirel for the prosecution to
prove his guilt, failing which the accused shall be gcquitted.
In the instant case, when it was the prosecution case that the
appeallant clerk had falsely identified the co-accused. Abdul
Wahed “as Abdur Razzaque: by making the impugned
endorsement it was for the prosecution to prove this
allegation by adducing positive evidence, such as, by

comparison of the impugned writing by an expert, as well as
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by those, who know the hand-writing of the accused etc. Even
if the accused had admitted before the police that the
endorsement was his, but since he has denied it in Court, the
burden of proof lay upon the prosecution alone.

5. As to the High Court Division’s finding to this effect, it is
clearly based on misreading of evidence and utter non-
application of judicial mind. The learned Single Judge was
under the impression that the endorsement, Ext. 3/2, was
examined by the expert P. W. 17, and that according to his
opinion, the endorsement was in the hand-writing of the
accused. But P. W. 17 deposed that he did not make any
comparison or give any such opinion, and in fact this Ext.
3/2 was not forwarded to the expert at all. The learned Single
Judge is found to have confused the writing Ext. 3/2, with
many other impugned writings and documents relating to the
other accused persons sent to the Hand-writing Expert. In
the result, conviction of the appellant is found to have been
based on no legal evidence and as such he is entitled to
acquittal. The appeal is allowed. The order of conviction and
sentence of the appellant is set aside and he is acquitted of

the charge.
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