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Section 43 contains a specific word
‘Consideration’. The literal meaning of the term
‘Consideration’ is ‘pursuant to something’
which might be pursuant to an ‘ agreement’ or
pursuant to an “act” or “deed” being legally
enforceable. Thus, vide section 436 when a
negotiable instrument is made, drawn, accepted,
endorsed or transferred without consideration,
or for a consideration which fails, creates no
obligation of payment between the parties to the
transaction. If that be so, any cheque, if
dishonored by the bank, wunder such
circumstances, will not attract section 138 of the
Act. As such, the specific criteria for the
purpose of  filing of a case
[2SCOB(2015)HCD]
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Where the amount promised shall depend on
some other complementary facts or fulfillment of
another promise and if any cheque is issued on
that basis, but that promise is not fulfilled it will

not create any obligation on the part of the
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drawer of the cheque or any right which can be
claimed by the holder of the cheque. As such
dishonesty or fraud cannot be attributed in
giving stop payment instruction. The question of
committing an offecne by the accused
punishable under section 138 of the Act does not
arise. [25 BLC(AD)115]
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