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Judgment on 02.02.2026. 
 

Md. Iqbal Kabir, J: 
 

We heard all three appeals together, as the appeals arise out of the 

same judgment, between the same parties, and are disposed of by this single 

judgment. 

All the First Appeals have been preferred by the defendant-appellants 

against the judgment and decree dated 02.06.1998 (decree signed on 

28.06.1998) passed by the learned Subordinate Judge, First Court, Satkhira in 

Title Suit No. 3 of 1997. 

Short facts stated in the plaint that the plaintiff, Md. Khoda Baksh Hazra 

filed this suit for specific performance of the contract to compel the execution 

and registration of a sale deed for 5.54 acres of land. The suit for specific 

performance of the contract has been filed based on an agreement for sale 

(Baina patra) dated 9.04.1996. According to the plaintiff’s averments, the total 

consideration was fixed at Tk. 2,35,000/-, out of the alleged consideration 

amount of Tk. 2,20,000/- has been paid as an advance, leaving a residual 

balance of Tk. 15,000/- to be paid upon registration. The plaintiff asserts that 

the vendor, Sanat Kumar, acquired title to the property via a registered deed of 

gift from his father, Hari Narayan, who managed the estate under a duly 

authenticated Power of Attorney executed by the original co-owners in 1976. 

The cause of action arose when the defendant-appellant allegedly refused to 

finalize the conveyance despite the plaintiff’s readiness to tender the remaining 

balance. 

The defendant No. 2, Deputy Commissioner, Satkhira, contested the suit 

by filing a written statement, in response, raising several legal and procedural 
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bars, including limitation and a defect of parties. Defendant asserted that the 

plaintiff lacks a valid title and possession because 2.53 acres of the land were 

listed as vested property following the original owner’s departure for India, while 

the remaining 3.01 acres were settled as khas land under section 92(Ka) via 

Miscellaneous Case Nos. 1/97 and 3/97. The plaintiff has no title or possession 

in 5.54 acres of the suit land. Furthermore, the defendants categorically denied 

the execution of the Baina patra, contending that the alleged agreement is non-

existent and that the suit should consequently be dismissed. 

However, the case of the contesting added defendants Nos. 3-

11/appellants are that the suit land belonged to S.A. tenants Hari Narayan and 

others. Harihar and Harichaitannaya left this country for India in 1947, and their 

share of land is listed as enemy property. Harinarayan left this country for India 

before 1990. Harinarayan's share of land was made khas by the Government of 

Bangladesh. These defendants, as landless Mukti Joddha, took a yearly 

settlement from the Government in the year 1997 through D.C.R. The plaintiff 

has no right, title, or possession in the suit land. The suit land is treated as 

Mukti Joddha Pally. So the plaintiff’s suit is liable to be dismissed.  

Upon hearing the parties the learned Subordinate Judge, First Court, 

Satkhira by his judgment and decree dated 02.06.98 (decree signed on 

28.06.98) was please to decreed the suit thereby, directed the defendant No. 1 

to executed and Register a sale deed in favour of the plaintiff within 90 (ninety) 

days from the date of judgment, failing which the plaintiff will get a sale deed 

executed and registered through Court. 

Being aggrieved by and dissatisfied with the aforesaid judgment and 

decree, the present petitioners, as appellants, preferred the instant First Appeal. 

Mr. Muhammad Rezaul Kabir Khan, learned Advocate, appearing on 

behalf of the added defendant Nos. 3-11/appellants, submits that the suit land 

has been recorded as enemy property, and a portion of it was subsequently 

treated as khas land by the Government. He further contends that the 
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appellants, being landless Mukti Joddhas, obtained a yearly settlement of the 

land through D.C.R. (Duplicate Carbon Receipt) issued by the concerned 

authority. According to him, in view of such status of the land and the settlement 

granted in favour of the appellants, the plaintiff has no right, title, or possession 

in the suit land. 

Mr. A.K.M. Moniruzzaman Kabir, learned Advocate, appearing for the 

responding No. 1 placing several documents including the plaint, submits that 

the suit land originally belonged to Harinarayan, Horichaitannaya, and Harihar. 

According to him, except Harinarayan, the other two brothers left the country for 

India and on 16.12.1976 allegedly executed a Power of Attorney in favour of 

Harinarayan. Subsequently, Harinarayan transferred the entire property to his 

son, Sanat Kumar, by executing a deed of gift dated 15.01.1987. Thereafter, 

Sanat Kumar entered into an agreement for sale (Bainapatra) with the plaintiff 

for transferring the suit land. However, despite such an agreement, Sanat 

Kumar subsequently refused to execute and register the sale deed in favour of 

the plaintiff. According to him, there is no illegality, and the trial Court rightly 

passed the judgment. 

This Court heard the learned Advocates for the parties, went through the 

memo of appeal, judgments of the trial Court below, and the evidence lying with 

the lower Court records. 

It is transpired to this Court that two brothers of Harinarayan left this 

country for India. It was argued that those two brothers executed a Power of 

Attorney on 16.12.76 in favour of Harinarayan, who gifted the whole property to 

his son, Sanat Kumar, on 15.01.87. Sanat Kumar agreed and executed a 

Bainanama for the alleged sale of the suit land to the plaintiff. But Sanat Kumar 

refused to register and execute the sale deed in favour of the plaintiff based on 

the Bainanama. Therefore, the plaintiff filed suit for specific performance of the 

contract.  
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From the facts, it is pertinent to note that the plaintiff’s suit for specific 

performance is fundamentally founded upon a power of attorney. The plaintiff 

has to establish that Sanat Kumar had a valid right, title, and interest in the suit 

land at the time of execution of the alleged Bainanama. Therefore, the alleged 

Power of Attorney dated 16.12.1976, purportedly executed by Harihar, 

constitutes the very foundation and root of the plaintiff’s case. 

On our scrutiny, it appears that the power of attorney (Exhibit-3) has 

been executed by one person instead of two. Alleged execution, indicating that 

the Power of Attorney is forged and fabricated, or not genuine. Further, on 

scrutiny, it appears that it was made in white paper, and a notary public 

authenticated the alleged power of attorney. Though under the law, it requires 

that the power of attorney has to be authenticated by the proper authority, as it 

was executed in another country. Indeed,  there is nothing in evidence on 

record that the High Commission of Bangladesh in India authenticated the said 

Power of Attorney along with the signature of the executants, and Harinarayan 

paid the stamp duty or adhesive stamp in Bangladesh. It is admitted that under 

the reciprocal arrangement between India and Bangladesh, the plaintiff failed to 

bring the alleged Power of Attorney following due process of law, and it is not a 

Power of Attorney in such view of the matter. The learned trial Court committed 

a serious error of law in assuming that the alleged Power of Attorney is a 

genuine one. So, it can be said that the Power of Attorney (Exhibit-3) produced 

by the plaintiff has no legal value, and the same is not admissible in evidence. 

In this view of the matter, the subsequent transfer of land based on the said 

Power of Attorney is invalid and not tenable in the eyes of the law. Under the 

law, by such a power of attorney, no right can be transferred or accrued. So, 

Harinarayan and subsequently Sanat Kumar had no right to transfer the suit 

land elsewhere based on the alleged Power of Attorney. The plaintiff’s suit for 

specific performance was fundamentally based on a power of attorney, but in 
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this case, the plaintiff failed to prove its genuineness, which is the root of his 

entire claim.  

It was a claim of the plaintiff that the defendant executed a Bainanama 

dated 30.11.1996 to sell out the land. However, on scrutiny, it appears that the 

Bainanama was tampered with, especially in the 2nd line from the bottom of the 

first page of the Bainanama, where the date was written. The signature of pec 

L¥j¡l j¤M¡SÑ£, which is put in the Bainanama, is not the same, showing two separate 

and inconsistent forms, specifically the last part of the signature. Because of 

alleged inconsistencies and irregularities, there is no scope to say that the 

Bainanama is genuine. However, it appears that D.W-1 in his deposition clearly 

states that j¡p M¡−eL q−m¡ B¢j HC aqn£−m H−p¢Rz e¡x S¢j pÇf−LÑ a¡l B−Nl hÉ¢š²Na ‘¡e e¡Cz q¢l 

®~QaeÉ, q¢lq¢l Aj−m¾c¤ i¡l−a ¢Nu¡−Rz Hl¡ 1965 p¡−ml B−N i¡l−a ¢Nu¡−Rz j−jÑ ®cM¡−e¡l ja ¢i¢f ¢mø 

B−R a−h a¡l j§m L¢f e¡Cz B¢j c¡¢Mm£ ¢i, ¢f ¢mø B−R g−V¡L¢f AØføz HC ¢i, ¢f ¢mø ®L f¡Ju¡ ¢fËf¡l 

L−l a¡ S¡¢e e¡z ¢i, ¢f ¢mø L−h ®~al£ qu a¡l a¡s¡a¡¢s a¡¢lM HM¡−e e¡Cz q¢l ®~~QaeÉ i¡l−a k¡uz q¢le¡l¡ue 

H−c−n ¢Rmz e¡x S¢j q¢le¡l¡ue cMm Ll−a¡ a¡l Awn ®j¡a¡−hL h¡L£ S¢j M¡oz Bj¡−cl ¢l−f¡VÑ H ®mM¡ B−R 

®k, e¡x S¢j haÑj¡−e h¡c£ ®M¡c¡hL¡Ê ašÅ¡hd¡−e B−Rz From the above, it appears that suit land 

has been possessed by the plaintiff instead of the government and to took 

possession of the alleged land government has to follow due procedure. 

It further appears from the evidence and surrounding circumstances that 

Sanat Kumar had already left the country for India along with his father long 

before the alleged execution of the deed of gift. In such a situation, the very 

foundation of the claim becomes doubtful. At this stage, it has been asserted 

that the entire suit land was donated/gifted in favour of Sanat Kumar; no such 

deed of gift has been produced before the Court. Moreover, no document was 

exhibited to substantiate the said claim. In the absence of any registered or 

proved deed of gift, no right, title, or interest could have been lawfully 

transferred in favour of Sanat Kumar. Consequently, there was no legal basis 

for him to execute any Bainanama for the sale of the suit land. The alleged 
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claim of gift, therefore, appears to be a mere assertion without proof and ought 

to have been treated as fabricated and not genuine. 

In the given context, the power of attorney, the gift deed, and the alleged 

Bainanama ought to have been treated as fabricated documents. Based on 

such documents, no valid transfer of right, title, or interest in the suit land could 

have been made in favour of Sanat Kumar. Accordingly, it is established that 

Sanat Kumar had no lawful right, title, or ownership in respect of the suit 

property. The plaintiff appears to have relied upon such forged documents to 

obtain a decree from the court. Despite those, the trial Court, ignoring the issue, 

wrongly decreed the suit for specific performance, which failed justice. Indeed, 

a decree for specific performance is an equitable relief, and under the settled 

principle of law, a person who seeks equity must come with clean hands. In this 

case, the facts and circumstances suggest that the plaintiff committed fraud 

upon the court to secure the decree. Therefore, the suit for specific 

performance should not have been granted and ought to have been dismissed. 

That being the position stated above, the impugned judgment and 

decree dated 02.06.1998 (decree signed on 28.06.1998) passed by the learned 

Subordinate Judge, First Court, Satkhira in Title Suit No. 3 of 1997 are not 

tenable in law, and should be set aside. 

It has been recorded that the shares of land belonging to Harihar and 

Harichaitannaya were recorded as enemy property after they left the country for 

India. Harinarayan also left the country for India before 1990, and his share of 

the land was accordingly vested in the Government as khas land. However, the 

record shows that the appellants/defendants, being landless freedom fighters 

(Mukti Joddhas), obtained a yearly settlement of the said land from the 

competent authority in 1997 through D.C.R. But, the operation of the alleged 

settlement was suspended soon after issuance of the DCR. Thereafter, no 

allotment was given. This appeal has been filed by the appellants, who were not 

the lessee of the suit land. The learned DAG argued in this case that the 
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appellants/defendants had no locus-standi to claim such land, as they were 

neither the owners nor lessees under the Government. She claims that the 

plaintiff, along with some other defendants, tried to grab the property by 

producing a false Bainanama allegedly executed by Sanat Kumar. According to 

her, the appeal is not maintainable. She submits the cross appeal, which has 

been filed by the Deputy Commissioner, Satkhira on behalf of the Government, 

in the interest of the lawful beneficiaries. 

From the above discussion, it appears that the appellants who have filed 

this First Appeal No. 209 of 1998 did not have any locus-standi to claim the 

aforesaid land as they are neither the owner nor the lessee of the suit land.  

In the result, the First Appeal No. 209 of 1998 is dismissed, and First 

Appeal No. 287 of 1999 is allowed without any order as to cost. 

However, in the context stated above, the impugned judgment and 

decree dated 02.06.1998  (decree signed on 28.06.1998) passed by the 

learned Subordinate Judge, First Court, Satkhira in Title Suit No. 3 of 1997, is 

hereby set aside. 

It is pertinent to note that Mrs. Nahid Hossain, learned DAG, is not willing 

to press the First Appeal No. 59 of 2025. She submits it may be dismissed for 

non-prosecution as it has been filed inadvertently. According to her, another 

First Appeal No. 287 of 1999 was filed by the same appellant for the same 

cause. In view of the above, the First Appeal No. 59 of 2025 is dismissed for 

non-prosecution. 

Send down the lower Court records with a copy of this judgment to the 

Court below at once. 

 
 

 
Md. Riaz Uddin Khan, J: 
          I agree. 

 


