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In this application under Section 115(4) of the Code of Civil
Procedure, by granting leave to revision to the petitioner, Rule was
issued calling upon the opposite party No. 1 to show cause as to why
the impugned judgment and order dated 04.09.2014 passed by the
learned Additional District Judge, 2" Court, Brahmanbaria in Civil
Revision No. 17 of 2013 allowing the same and thereby reversing
the judgment and order dated 02.07.2012 passed by the learned
Senior Assistant Judge, Brahmanbaria in Title Suit No. 304 of 2009
rejecting the application for rejection of plaint and directing the

plaintiff to deposit the deficit balance consideration of the contract



by 15.05.2013 should not be set aside and/or pass such other or

further order or orders as to this Court may seem fit and proper.

Shorn of unnecessary details, fact of the case lies in a very

narrow compus. The petitioner, as plaintiff, filed Title Suit No. 304

of 2009 in the Court of Senior Assistant Judge, Brahmanbaria

against the opposite-party No. 1, as defendant, for a decree of

Specific Performance of Contract, stating that the plaintiff entered

into a registered agreement for sale dated 13.04.2008 with the

defendant No. 1 for a consideration of Tk. 3,50,000/- out of which

the defendant received Tk. 50,000/- as earnest money in presence of

witnesses and handed over possession of the suit land to the plaintiff.

It was stipulated in the agreement for sale that the plaintiff would

pay the balance consideration money of Tk. 3,00,000/- to the

defendant within 06(six) months and the defendant would execute

and register the sale deed. The plaintiff subsequent to deed of

agreement for sale upon request of defendant No. 1 make further

payment of Tk. 92,090/- on account of loan of defendant No. 1

payable to Dr. Md. Serajul Haque in presence of witnesses on

21.09.2008. In the manner aforesaid the plaintiff paid Tk. 1,42,090/-



out of total consideration to the defendant No. 1 leaving a balance of

Tk. 2,07,910/-. The plaintiff along with witnesses Sohrab Khan and

others approached the defendant No. 1 to execute and register a sale

deed in favour of the plaintiff on receipt of balance consideration

amounting to Tk. 2,07,910/-, but the defendant No. 1 refused to

execute and register the sale deed in favour of the plaintiff on

26.09.2009. Consequently, the plaintiff has constrained to file this

suit for Specific Performance of Contract depositing the balance

consideration of the contract in court.

Defendant No. 1 appeared in suit, filed written statement and

an application on 02.07.2012 praying for rejection of plaint under

Order 7 Rule 11(d) of the Code of Civil Procedure. The plaintiff

filed written objection on 18.02.2013 against the application for

rejection of plaint. The trial court heard the application and after

hearing by its judgment and order dated 02.04.2013 rejected the

same directing the plaintiff to deposit deficit amount of Tk. 92,090/-

in court by 15.05.2013, in default order will be passed in accordance

with law.



Being aggrieved by the order of the trial court the defendant
No. 1 filed Civil Revision No. 17 of 2013 before the learned District
Judge, Brahmanbaria. Eventually, the said revision was heard and
disposed of by the learned Additional District Judge, 2™ Court,
Brahmanbaria who after hearing by the impugned judgment and
order dated 04.09.2013 allowed the revision and set aside the
impugned judgment and order of the trial court and allowed
application for rejection of plaint. At this juncture, the present
petitioner, moved this Court by filing this application under Section
115(4) of the Code seeking leave to revision and obtained the present

Rule and order of stay.

Mr. Taufiq Anwar Chowdhury with Ms. Monoara Begum,
learned Advocates appearing for the petitioner submits that under the
provision of Section 21A(b) of the Specific Relief Act, a suit for
Specific Performance of Contract should be filed upon deposit of
balance consideration of the contract in court. In the instant case, the
plaintiff deposited the balance consideration of the contract in court,
stating in the plaint at paragraph 3 that subsequent to execution and

registration of agreement for sale, the plaintiff made further payment



of Tk. 92,090/- to the plaintiff against his loan owes to Dr. Md.

Serajul Hoque in presence of witnesses. He submits that the claim of

the plaintiff as made in the plaint is a matter to be decided on

evidence at the time of hearing of the suit. However, to avoid

complicity in the matter the plaintiff pursuant to order passed by the

trial court already deposited said amount of Tk. 92,909/- in court.

He further submits that when the plaintiff claimed that he

made payment of further amount of Tk. 92,090/- out of balance

consideration of the contract there was no necessity of depositing the

balance consideration of the contract, but he is to deposit the amount

actually remained balance to be paid to the vendor, accordingly, the

plaintiff deposited the said amount in court at the time of filing the

suit. Therefore, the trial court though wrongly directed the plaintiff

to deposit further amount of Tk. 92,090/- in court, but rightly

rejected the application of the defendant No. 1 for rejection of plaint.

He argued that the revisional court while allowing the revision and

application for rejection of plaint rejecting plaint in suit,

unfortunately failed to appreciate the fact that it is the definite

assertion made in the plaint that the plaintiff paid further amount of



Tk. 92,090/- to the defendant in cash in presence of witnesses which

is required to be proved by the plaintiff, as such, the revisional court

has committed an error of law in the decision occasioning failure of

justice.

Mr. Humayun Kabir with Ms. Tasmin Akter, learned

Advocates appearing for the added-opposite-party Nos. 5 and 6

submits that defendant No. 1, Abdul Hannan (now deceased)

exchangeed the property with one Zahidul Hoque by a registered

Deed of Exchange No. 2954 dated 26.12.2015. Thereafter, Zahidul

Hoque by a registered Deed of Heba-bil-Ewaz No. 8605 dated

19.07.2016 transferred the property to one Shah Alam who by a

registered Sale Deed No. 14264 dated 25.10.2018 transferred 5-25

sataks of land to added-opposite party Nos. 5 and 6 named Shahidul

Islam and Zulhas Uddin. He further submits that Abdul Hannan

transferred the property after judgment and order passed by the

revisional court on 04.09.2014 rejecting the plaint in suit. Therefore,

there was no legal impediment to transfer the land in favour of

Zahidul Hoque. He argued that by consecutive transfers the property

now acquired by added-opposite party Nos. 5-6 and their vendor



Shah Alam. He submits that the original owner, the defendant No. 1

died, his heirs have been substituted in his place, but none is coming

forward to contest the Rule. Since the added-opposite party Nos. 5

and 6 purchased the property from Shah Alam they have interest in

the Rule, as such, by filing an application they have been added-

opposite party Nos. 5 and 6.

He submits that as per Section 21A(b) of the Specific Relief

Act, the balance consideration of the contract should be deposited in

court at the time of filing the suit, but in the instant suit the plaintiff

failed to deposit the balance consideration of the contract, as such,

the suit is barred by law. The trial court while rejecting the

application for rejection of plaint failed to appreciate the provisions

of law and directed the plaintiff to deposit the deficit amount which

it cannot do. The revisional court while allowing the revision rightly

appreciated the provision of law and set aside the order of the trial

court, allowed the application for rejection of plaint and rightly

rejected the plaint in suit.

Heard the learned Advocates of both the sides, have gone

through the revisional application, plaint in suit, application for



rejection of plaint, written objection thereto filed by the petitioner by
a supplementary-affidavit and the impugned judgment and order

passed by both the courts below.

In the instant case, there is no dispute that the defendant
entered into a contract for sale of the suit property with the plaintiff
at a consideration of Tk. 3,50,000/- out of which he received Tk.
50,000/- as earnest money from the plaintiff. The plaintiff claimed
that, he subsequently, made payment of Tk. 92,090/- out of balance
consideration of the property to the plaintiff against payment of his
loan to Dr. Md. Serajul Hoque in presence of some witnesses. At the
time of filing the suit he deducted said amount from balance
consideration and filed the suit upon deposit of Tk. 2,07,910/-. To

that affect the plaintiff in his plaint at paragraph 3 stated as follows:
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It is true that at the time of hearing of the application for
rejection of plaint the plaintiff could not show any papers before the
trial court in writing to show that subsequent amount of Tk. 92,090/-
was paid to the plaintiff out of balance consideration money, but he
asserted that the payment was made in presence of some witnesses.
The trial court while rejecting the application for rejection of plaint
directed the plaintiff to deposit the deficit amount of Tk. 92,090/- in
court within a fixed time and rightly observed that the averment
made in the plaint are all matters of evidence and those can be
considered at the time of trial of the suit, but wrongly directed the
plaintiff to deposit the said deficit amount in violation of provision
of Section 21A of the Specific Relief Act. However, the plaintiff did

not move before the higher court against the order of the trial court,
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but in compliance of direction he deposited the deficit amount in

court, it does not mean that the plaintiff conceded that he was

required to deposit the balance amount of consideration of the

contract in the court at the time of filing the suit. The defendant

moved before the revisional court against the order passed by the

trial court who set aside the same. Section 21A(b) of the Specific

Relief Act provides that the person who seek Specific Performance

of Contract by filing a suit is to deposit the balance amount of

consideration of the contract in court at the time of filing the suit.

Here, the plaintiff specifically stated in the plaint that subsequent to

the agreement for sale he made further payment of Tk. 92,090/- to

the plaintiff in presence of some witnesses.

As per plaint, after part payment made by the plaintiff, out of

total consideration, he was supposed to deposit the balance amount

of the consideration in court, accordingly, he deposited Tk.

2,07,910/- at the time of filing the suit. Whether further to the

agreement the plaintiff made any payment to the defendant, whether

the defendant duly received the same, are matters of evidence as

rightly observed by the trial court. In a similar situation in the case of
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Panasonic Power Division Vs. Chemico Bangladesh Limited and

others reported in 69 DLR (AD) 333 it has been held that any

payment made by the purchaser subsequent to the agreement for sale

to the seller and to that effect averments have been made in the plaint

are matters of evidence and in that case only on the ground of non-

deposit of balance consideration of contract in court at the time of

filing the suit, the plaint cannot be rejected in lemini. In this

situation, if the plaintiff asserted that he has made further payment to

the vendor in addition to payment of earnest money at the time of

execution of the agreement, claim of the plaintiff should be left until

hearing of the suit and recording evidence to that effect.

In the event of finding that the plaintiff actually made further

payment to the vendor, the court considering the facts and

circumstances in its entirety would grant Specific Performance of

Contract and in the event of failure of the plaintiff to prove that no

further payment was made to the vendor in that case the suit will fail,

but before adjudication of the matter in dispute and recording

evidence to that effect rejection of plaint in lemini ousting a litigant

from getting relief upon adjudication is not proper and supported by
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law. The language employed in Section 21A(b) “the balance amount

of consideration of the contract” does not mean that the balance

consideration mentioned in the agreement itself, it includes further

payment of consideration to the seller and it means that the balance

amount of consideration of the contract is the balance of the

consideration after making payment before filing of the suit, but

there is no scope for the plaintiff to deposit the deficit amount in

court and the court cannot direct the plaintiff to deposit any amount

after filing the suit, as such, the revisional court though rightly set

aside the order of the trial court, but has committed error in the

decision by rejecting the plaint in suit before proving payment of a

part of the consideration to the vendor by the plaintiff. However, in

the instant case, it is hard to prove the fact of payment of further

amount to the vendor as there is no written document and the vendor

died, but the plaintiff may get a chance to prove his case before the

trial court and get the suit disposed of on merit.

Apart from this the added-opposite parties purchased the

property during subsistence of a registered agreement for sale, as

such, the sale is hit by Section 53B of the Transfer of Property Act.
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Taking into consideration the above, this Court finds merit in

the Rule as well as in the submissions of the learned Advocate for

the petitioner calling for interference.

In the result, the Rule is made absolute in part, however,

without any order as to costs.

The impugned judgment and order of the revisional court is

hereby set aside, so far as it relates to rejection of plaint in suit.

The trial court is hereby directed to dispose of the suit within

06(six) months positively without fail and without allowing any

unreasonable adjournments to the parties.

Order of stay granted at the time of issuance of the Rule

stands vacated.

Communicate a copy of the judgment to the Court concerned

at once.

Helal-ABO



