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Md. Mansur Alam, J:
The petitioner Abdul Baker filed this writ petition

challenging the Memo No.16.02.0000.041.31.000.22/102 (1-4)

dated 09.11.2015 appointing respondent No.5 as a joint Mutawalli



of Haji Abdul Latif Waqf Estate (E C No.11338) (Annexure-A) in
contravention of the Waqf deed without following existing laws
and regulations. The petitioner contended in his writ petition that
his father Abdul Matin was one of the joint Mutawalli of Haji
Abdul Latif Waqf Estate. Abdul Matin’s father Noor Islam hold
the same position of joint Mutawalli of Abdul Latif Waqf Estate.
According to the provision of clause 8 of the Waqf deed, either the
blood related brother of the deceased Mutawalli can be appointed
as Mutawalli, or if no such brother exists, then the son of the
deceased Mutawalli is to be appointed as the next joint Mutawalli.
On death of joint Mutawalli Abdul Matin, the respondent Waqf
Administrator had appointed U N O Hatiya, Noakhali as a receiver
to carry out the functions of the joint Mutawalli provisionally until
a new Mutawalli could be appointed through Memo No.O: Pro
dated 03.05.2016.

Thereafter, the respondents without following the guidelines
described in the Waqf deed, appointed the respondent No.5 as a
joint Mutawalli, even though respondent No.5 was not a blood
related brother of late Abdul Matin. According to the version of the
Wagqf deed there is no provision in the deed for step brothers to
take up the position of Mutawalli. Though Abdul Matin and the
respondent No.5 Abdul Baten Bahar both are son of Nurul Islam
but their mothers are different. Abdul Matin’s mother was Ambia
Khatun where Abdul Baten Bahar’s mother was Nurjahan Begum.

So Abdul Matin and Abdul Baten Bahar are not full brother; they



are step brother to each other. In such a situation petitioner Abdul
Baker is entitled to become Mutawalli of the alleged Waqf estate,
not Abdul Baten Bahar.

This petitioner filed so many applications on 02.12.2014,
23.04.2015, 11.08.2015 and 07.08.2017 to the Wagqf
Administration office to be appointed him as Mutawalli in
accordance with provision of clause 8 of alleged Waqf deed but the
respondent did not reply to any of the representation letters nor did
they call the petitioner to any meetings or gave any chance of his
personal hearing before appointing the respondent No.5 as the new
joint Mutuwalli. Hence the impugned order as passed in direct
contravention of clause no 8 of the Waqf deed and section 29 of
the Waqf ordinance, so the same is liable to be declared without
lawful authority and is of no legal effect.

The learned Advocate for the petitioner argues that according
to clause 8 of the waqf deed (Annexure-B) that either the blood
related brother of the deceased mutawalli can be appointed as
mutawalli and where such brother does not exist, then the son of
the deceased mutawalli is to be appointed as the next mutawalli but
in the impugned memo No.16.02.0000.041.31.000.22/102 (1-4)
purporting to appoint step brother of late Abdul Matin as mutawalli
is liable to be declared to have been passed without lawful
authority and is of no legal effect. He further argues that the
concern Union Parisadh, Hatiya issued a Warishan Sanad where it

transpires that late mutowalli Abdul Matin was the son of late



Nurul Islam and late Ambia Khatun. The respondent No.5 Abdul
Baten Bahar is the step brother of Abdul Matin. So after the death
of mutawalli A. Matin, the mutowalliship would go to his son, the
petitioner Abdul Baten. As such, the impugned order is liable to be
declared to have been passed without lawful authority and is no
legal of effect.

The writ petitioner gave representation to the waqf
Administrators on 02.12.2014, 23.04.2015, 11.08.2015 and
07.08.2017 to be appointed as mutowalli in accordance with
clause 8 of the waqf deed as Abdul Matin had no any brother but
the respondents did not reply to any of the representation letters or
the petitioner was never called to any meetings or given any
chance at a personal hearing before appointing the respondent No.5
as new joint mutowalli, hence the impugned order being non-
transparent and arbitrary is liable to be declared to have been
passed without lawful authority and is of no legal effect.

The learned Advocate for the petitioner contended that the
respondent No.5 was appointed joint mutowalli of the alleged waqf
Estate in contravening the clause 8 of the waqf deed and the
provision of section 29 of the waqf ordinance and so the same is
liable to be declared to have been passed without lawful authority
and is of no legal effect.

Reversely on the part of the respondent Waqf Administrator
and of respondent No. 5 Learned Deputy Attorney General submits

that the Abdul Latif has three wives, eleven sons and five



daughters and pursuant to the succession certificate of the late
Abdul Latif it appears that Nurul Islam @ Nur Islam is the son of
late Abdul Latif and pursuant to the succession certificate of late
Nurul Islam @ Nur Islam it appears that Abdul Baten Bahar,
respondent No.5 is the son of said Nur Islam who was appointed as
joint Mutawalli. The petitioner Abul Baker is the son of late Abdul
Matin, who is the step brother of the said Abdul Baten Bahar.
Learned Deputy Attorney General further contended that pursuant
to the version of Wagqf deed it is observed that clause 8 provides
the method of appointing Mutawalli and the Waqf Administrator
duly appointed respondent No.5 as Mutawalli in accordance with
the provision of clause 8 of the Waqf deed.

We heard learned Advocate and learned Deputy Attorney
General and having gone through the materials on record.

Also it is placed by the respondent that the tenure of the
impugned committee is going to be expired on 12. 12. 2025. Also
the respondent argues that the succession certificate filed by the
petitioner is not authenticated by the competent court of civil
jurisdiction. More over the present petition suffers from the non
maintainability of the writ jurisdiction since section 43 of the Waqf
Ordinance provides appeal against the impugned order before the
District judge.

Let us now first ascertain whether the Waqf Administrator

appointed respondent No.5 as Mutwalli of Abdul Latif Waqf Estate



in contravention of the averments of clause 8 of the Waqf deed.
Clause 8 of the alleged Waqf deed reads as follows:

“TE SO 7 (TR TF 2N Off7l FECA S 2@ VLTS 28
CIR™M (0T, (IICAe 2, GFel IR, Sifeee] 28 | 2rod 938 2
AT & SIS NeoriE tn Afefve i Ifdfe Frmiem w7
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To2 I 3BT @ FoeE Boge @ aferied afs sremE oW wiffe
2R

From the above guidelines of the alleged Waqf deed it
appears that the legacy of the alleged Wagqf Estate will vest upon a
full brother i.e blood related brother after the death of a Mutawalli
brother. This particular guideline provides no chance for the step
brother to get the mutawalliship of another deceased brother. But
this very provision such as the term of full brother is applicable
only in the case of the sons of Abdul Latif, not in other
circumstances. The clause 8 of the Waqf deed does not include
anybody beyond the sons of Wakif Haji Abdul Latif. The father of

the petitioner Abdul Matin was appointed Mutwalli for the Estate



of Haji Abdul Latif. Before Abdul Matin, his father Nurul Islam
was appointed Mutwalli for the alleged Estate. It is admitted that
respondent No.5 Abdul Baten Bahar is another son of late Nurul
Islam. It transpires from the clause 8 of the alleged Waqf deed that
if after the death of Nurul Islam, any of his full brothers alive then
the legacy of Mutwalli would go to him according to the order as
described in the Waqf deed. But as no brother exists on the death
of Nurul Islam, so the same has gone to his elder son Abdul Matin
as third generation. But after the death of Abdul Matin, since
respondent No.5 Abdul Baten Bahar another son of Mutwalli
Nurul Islam is alive as fourth generation, so according to the
principles of succession, the Mutwalliship definitely will go to
respondent No.5 Abdul Baten Bahar. We found from the
averments of the Waqf deed that the entrustment of inheritance is
limited among the full brothers namely Mahfujul Haq, Mohammed
Hossain, Mosharefol Haq, Nurul Islam, and Azizol Haq only, so to
say among the sons of Haji Nurul islam only. So respondent No.2
Waqf Administrator has not made any wrong or violated any
provision of the Waqf Ordinance or the directions of clause 8 of
the alleged Waqf deed in appointing respondent No5, Mutwalli of
Haji Abdul Latif Waqf Estate. Therefore the decision of Honorable
Appellate Division referred in 13 MLR 2008 at page 81 is not at all
relevant in the situation of the present writ petition.

Learned Deputy Attorney General asserted that the instant

writ petition is not maintainable in its present form since it is



barred by section 43 of the Waqf Ordinance. Section 43 of the
Ordinance reads as follows:

“43 In the case of any Waqf of which there is no
Mutwalli or where there appears to the Administrator to be an
impediment to the appointment of Mutwalli in terms of the deed of
Wagqf or where the successor to the office of Mutwalli is a minor, a
person of unsound mind or a person adjudged insolvent by a
competent court of law, the Administrator may, for such period as
he deems fit, appoint a person to act as Mutwalli with notice to all
the persons interested in the Waqf. Any person aggrieved by such
an appointment may, within three months from the date of the
receipt of the notice, appeal to the District Judge; and the decision
of the District Judge shall be final.”’

The writ petition discloses that after the death of joint
Mutwalli Abdul Matin, the respondent No.2, Waqf Administrator
appointed U N O Hatya as receiver of the alleged Abdul Latif
Wagqf Estate. So it reveals the fact that there was no Mutwalli after
the death of Abdul Matin and for a transitional period U N O
Hatya was appointed as receiver in the interest of sound
management and administration of the alleged Estate. So this
situation invoked the provision of section 43 of the Waqf
Ordinance. As the disputed matters falls within the purview of
section 43 of the Ordinance, so the petitioner has efficacious

remedy to prefer appeal to the District Judge within its jurisdiction.



In the light of discussion made here above, this Court is led

to find that the Waqf Administrator did no wrong in appointing

respondent No.5 Mutwalli of Hazi Abdul Latif Waqf Estate and

the impugned Memo No. 16. 02.0000.041.31.000.22/102(1-4)dated

09.11.2015 1s not liable to be interfered with. We, on thorough

observation, find that the petitioner has the efficacious remedy by

way of appeal and as such this writ petition is not maintainable.

There is nothing in the writ petition to declare the impugned order

of the Waqgf Administrator to be illegal or without lawful authority.

In the Result, the Rule is discharged without any order

as to costs.

In the facts and circumstances of the case the petitioners

may avail the remedy of appeal against the impugned order in the

Court of Learned District judge with an application for delay, if

they so advised and if it is open to them.

The learned Court Concerned shall consider the plea for

delay in filing the appeal if any, in accordance with law.

Let a copy of this judgment communicate at once.

Sheikh Abdul Awal, J

I agree



