IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(Civil Appellate Jurisdiction)

First Miscellaneous Appeal No. 362 of 2021
With
(Civil Rule No. 105 (FM) of 2021)

In the matter of:

Hazi Abdus Sattar Khan, son of late Abdul Hye
Khan of village- Asrabpur, Post Office- Shibpur,
Police Station- Shibpur, District- Narsingdi.

... Appellant

-Versus-

Md. Mozammel Hoque Khan and others.
...Respondents

Mr. Md. Golam Farid, Advocate
...For the appellant-petitioner

Mr. Ashfaqur Rahman, Advocate
...For the respondents-opposite-parties

Heard on__ 29.05.2024 _and
12.06.2024.
Judgment on 12.06.2024.

Present:

Mr. Justice Md. Mozibur Rahman Miah
And
Mr. Justice Md. Bashir Ullah

Md. Mozibur Rahman Miah, J.

Since the point of law and fact so figured in the appeal and that of
the rule are intertwined, they have heard together and are being disposed of
by this common judgment.

This appeal is directed against the judgment and order dated
30.09.2020 passed by the learned Joint District Judge, 1* Court, Narsingdi

in Title Suit No. 19 of 2020 rejecting an application for injunction.
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The short facts leading to preferring this appeal are:

The present appellant as plaintiff originally filed the aforesaid suit

seeking following reliefs:

“(®) Werd o e Ffere AT A
¢ (cpHe fr3IGR) Wer* Il whNR
SHCET BT G A o) 17,

(%) 7T T rife HUTE @) @rorTs
ST T G G B T [0

(%) @mETe FeE 7€ TNFT Ty AT
RFE  feaig IS weded [ 3o
PIN 700 @ [ce T B0 e 9% TS Gyl
GGTOIPG BT RV I71TT & %
T JCT GF NG FACNF BT IFC P
focam oot FHce;

(%) [ qecenss =g Jfecam apie
FHCTT GF POIE 57 2717 P,

(8) RT3 IO 41 [ ST T3P
ORI RIFY PG eq wdF Grmeices 4y
(5) CNFHAF AFG)R  IF6 ARNAT GGl
G [{I171C7 SfeFeT [oar face are 2,

(%) W27 @ IF3H7 [F517 0@ 707 ST & &

o7 NzZre zeaT oz foam fare areer 237;”

The said suit was filed for the suit land measuring an area of 576

decimals. Long after eight months of filing the said suit, the self-same
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plaintiff filed an application for injunction under order XXXIX, rule 1 read
with section 151 of the Code of Civil Procedure for restraining the
defendant nos. 1-7, 9-10 and 12-18 from making any hindrance in enjoying
the suit property or to dispossess the plaintiff from the suit property or to
change the nature and character of the same stating inter alia that, on
12.09.2020 at 10.00 a.m., the defendant nos. 1-7, 9-10 and 12-18 being led
by defendant no. 15 and other goons of the locality tried to enter into the
suit property when the plaintiff-appellant resisted them when the said
defendants retreated though threatened that they will take possession of the
suit property at any cost. Out of such threat, the plaintiff then filed an
application for injunction. Though the defendants neither filed written
statement nor filed written objection against the application for injunction,
the learned Judge of the trial court then vide impugned order rejected the
same holding that, though in the schedule of the plaint, the plaintiff has
been mentioned the C.S. khatian and plot number but the corresponding R.
S. Khatian number as well as the plot number has not been mentioned even
though the said impugned order was passed on an off date.

It 1s at that stage, the plaintiff as appellant came before this court and
preferred this appeal. After preferring this appeal, the self-same appellant
as petitioner has filed an application for temporary injunction on which rule
was issued that gave rise to Civil Rule No. 105(FM) of 2021. However, no
interim order was passed at the time of issuance of the rule.

Mr. Md. Golam Farid, the learned counsel for the appellant-
petitioner by reading out the impugned judgment and order at the very

outset submits that, by passing the impugned order, the learned Judge has
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not assigned any cogent reason for rejecting the application though the
plaintiff in the application for injunction has categorically stated his
apprehension of dispossession by the defendants and therefore, the said
order cannot be sustained in law.

The learned counsel further contends that, since the suit property is
located in the village area so at any point of time those defendants can
dispossess the plaintiff from the suit property as they are very influential in
the locality and if an order of injunction is not granted by this Hon’ble
court, it is the plaintiff-appellant would be highly prejudiced.

The learned counsel finally contends that, since the learned Judge of
the trial court has not discussed the possession of the suit property so held
by the plaintiff-appellant yet the appellant has been possessing the suit
property so this Hon’ble court may pass an interim order and finally prays
for allowing the appeal and making the rule absolute.

On the contrary, Mr. Ashfaqur Rahman, the learned counsel
appearing for the respondents-opposite-parties opposes the contention so
taken by the learned counsel for the appellant-petitioner and submits that,
in the impugned judgment, there has been no discussion in regard to legal
point laid down in order XXXIX, rule 1 of the Code of Civil Procedure but
the same order has been passed by taking into consideration of the factual
aspect since the suit was filed for partition.

The learned counsel further contends that, since the respondents did
not get any opportunity to oppose the application even though the said

impugned order was passed on an off date.
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The learned counsel alternatively submits that, this Hon’ble court
may set aside the impugned order directing the learned Judge of the trial
court to hear the application afresh by giving opportunity to the defendants
for which none of the parties to the said suit would have been prejudiced
and prays for disposing of the appeal as well as the rule.

We have considered the submission so advanced by the learned
counsel for the appellant-petitioner and that of the respondents-opposite-
parties at length and also perused the impugned judgment and order.

On going through the impugned order, we find that, the same was
passed on an off date without giving any opportunity to the defendants-
opposite-parties to place their grievance or defence. Furthermore, though
the learned Judge of the trial court found, no R.S. Khatian and Plot number
in the plaint as well as in the application for injunction but on careful
perusal of the schedule of the plaint as well as the application for
temporary injunction, we clearly find that in the schedule R. S. Khatian and
corresponding Plot number has clearly been stated which demonstrates, the
unmindfulness of the learned Judge of the trial court while rejecting the
application. On that very score, the impugned order cannot sustain in law.

Be that as it may, since the application has been disposed of on an
off date without giving any opportunity to the defendants-respondents-
opposite-parties so justice would be best served if we direct the trial court
to consider the application afresh by giving opportunity to the defendants-
opposite-parties to file written objection against the application but the
impugned judgment and order cannot be sustained at all since no

discussion has been made with regard to legal point as well as the learned
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Judge has not perused the schedule of the plaint as well as the application
for injunction.

Accordingly, the appeal is disposed of.

The impugned judgment and order dated 30.09.2020 passed by the
learned Joint District Judge, 1% Court, Narsingdi in Title Suit No. 19 of
2020 is hereby set aside.

The learned Judge of the trial court is hereby directed to take up the
application for injunction filed by the appellant or any separate application
if filed by the plaintiff-appellant for hearing by giving opportunity to the
defendants-opposite-parties to file written objection thereagainst.

Since the appeal is disposed of, the connected rule being Civil Rule
No. 105 (FM) of 2021 is also disposed of.

However, the learned Joint District Judge, 1% Court, Narsingdi is
directed to dispose of the application as stated above as expeditiously as
possible preferably within 1(one) month from the date of receipt of the
copy of this order by intimating the learned Advocates for the parties.

Let a copy of this judgment be communicated to the learned Joint

District Judge, 1* Court, Narsingdi forthwith.

Md. Bashir Ullah, J.

I agree.

Abdul Kuddus/B.O.



