IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO.10083 of 2023

IN THE MATTER OF:

An application under Article 102 of the
Constitution of the People’s Republic of
Bangladesh

And
IN THE MATTER OF:

Al-Islam Trust Sribordi

... Petitioner.
_VS_

Bangladesh represented by the Secretary,
Secondary and Higher Education, Bangladesh
and others.
... Respondents.
And

Mr. Tawhidul Islam, Advocate
.... For the petitioner.
Mr. A.S.M. M. Kabir Khan, Advocate
..... for the respondent No.7

Mr. Samarendra Nath Biswas, D.A.G. with
Mr. Md. Abul Kalam Khan (Daud), A.A.G. with
Mr. Md. Modersher Ali Khan (Dipu), A.A.G.with
Mr. Md. Taufiq Sajawar (Partho), A.A.G.
....For the Respondents-government.

Heard on:22.11.2023, 30.11.2023,
06.12.2023 and judgment on:23.01.2024

Present:
Mrs. Justice Farah Mahbub.

And
Mr. Justice Muhammad Mahbub Ul Islam

Farah Mahbub, J:

This Rule Nisi was issued under Article 102 of the Constitution of the
People’s Republic of Bangladesh, calling upon the respondents to show cause

as to why the impugned approval of the Managing Committee of Tatihati



Ideal School dated 17.04.2023 for the tenure of 2 (two) years under Nothi
No.fmrerz=i=i/Sherpur/113948/2300388 dated 17.04.2023 issued under the
signature of the respondent No.6 under ‘S ¢ T% TLiiiE R @S, G
e 8 % My 3@ @RSl e ofepien Tefiafe ¢ e )
AR, 2005” (Annexure-G), should not be declared to have been passed
without lawful authority and hence, of no legal effect.

At the time of issuance of the Rule, the operation of the

impugned order dated 17.04.2023 passed under Nothi No.Rwerzm=i</
Sherpur/ 113948/ 2300388 under the signature of the respondent No.6 was
stayed by this Court for a prescribed period.

Facts, in brief, are that the petitioner, Al-Islam Trust Sribordi
represented by its Chairman is registered under the Societies Registration
Act, 1860 (in short, the Act, 1860) bearing registration No.S-
1571(131)/93, dated 05.09.1993 (Annexure-A). In this regard it has been
stated that Professor Md. Mazharul Islam, son of late Munshi Mofizuddin
and Alecha Begum along with others had founded Al-Islam Trust Sribordi
(in short, the Society) with a view to develop the education sector in the
concerned locality and to that effect had transferred a land upon executing
a registered deed dated 18.06.1997. However, said Md. Mazharul Islam
was the founding Chairman of the said Society. Later, due to old age he
resigned from his respective post voluntarily on 07.01.2023. Accordingly,
his younger brother namely, Md. A. Y. M. Aminul Islam who is the
founding Joint Secretary of the Society became its Chairman with the

approval of other members taken in the 30™ general meeting dated

07.01.2023 (Annexure-B).



Subsequently, the newly elected members of the said society
adopted the following resolution in the meeting held on 28.02.2023
(Annexure-C).

“ @I [ Sfedrm A amE mye ¢ ©% JgE A @Y,
TNARET GF 47 GF 8 Fe- WS/ 3005 O ob/oy/3005 RHT TIFTIT 85
§e {1 SRR WA 72 77T 47 G ©feR)f wEfewm Fe @7 Wi F
VITT T TF (7, ST 497 BT 4 6T G ST IHAT FFT K407
17 Fgceere FINGT TOA© AP 972 TG % SRR ARATINAT 85
5 G151 FRNF PG VI G AN A 929 FAAN )

Accordingly, respective copies of the resolution of the said Society
dated 28.02.2023 and 05.03.2023 respectively were duly forwarded to the
respondent No.7, the Headmaster, Tatihati Ideal School, Sreebardi,
Sherpur vide office letter dated 05.03.2023 with request to take necessary
steps to that effect (Annexure-D-D-1 respectively).

In response thereof the respondent No.7 vide letter dated
08.03.2023 made a request to supply the following papers for approval of

the new committee i.e.

“5 | TEITDF (@I TGS G T I SGCHAMCT FCOIH |

2 GrF 93 @ @IF Mg AT N T TAR C1R (90 T EEETIN @7
FOTR 1

In the meanwhile, on 23.03.2023 the petitioner duly submitted all

supporting documents i.e. the list of the newly elected members of the
Society to the Registrar of Joint Stock of Companies with required fees
(Annexure-F1), which was duly acknowledged by the said authority
(Annexure-F). Accordingly, the petitioner had requested the respondent
No.7 to take necessary steps towards formation of the Managing

Committee of the school in question in due compliance of law. Said



respondent instead of taking steps to that effect sent a list to the Board of
Intermediate and Secondary Education, Mymensingh showing one Abdul
Momeen, as the Chairman of the Society and obtaining his nomination
referred the name of one Abdur Rahman, Superintendent, Bagervita
Islamia Dakhil Madrasah, Jhenaigati, Sherpur as the President of the
Managing Committee. Basing on the said list, the Board ultimately, gave
approval to the said Committee on 17.04.2023 (Anneuxre-G) under
Regulation 49(1) of the ‘“Nigs= ¢ Tw Wiy FEel @IC, B (MGHE 8 Th
TS B @Rl e ofediea il ¢ miERm sR) afvamme, 0087
(in short, the Regulations, 2009), for 2(two) years with effect from
17.04.2023.

With a prayer to form a proper committee under Regulation 49
upon cancelling the impugned order of giving approval of the Managing
Committee in question the petitioner made a representation to the
respondent concerned on 06.07.2023 (Annexure-I), but with no response;
hence, the application.

In addition to the Governing Body constituted under Regulation 4
and Managing Committee constituted under Regulation 7, ‘W« ¢ T%
TR fr @, oie (Nfie s % Wit 3@ @R feE efssiE
seiffeal® e i@l FMB) afadm=e@T, 2005 has introduced 4(four) other
types of committees as enshrined in Regulations 48, 49, 50 and 51. One of
such committee is ‘TR IfFpifers firmt gfevicTa sreiffaf® a R B,
However, the manner of constitution/composition of the said committee
has been provided in Regulation 49, which runs as under:

“8>1 W ATCITE 1T ST TSN I T IS FAG,



() Zre; frmrE, A, caeEr, el HE FeNETE,  @ESE,
RARTRER, @IS F7 9257 Fa) @1 T3 I o FeF Jelve 8 TIsNTe
A7 AT AFCTTAFT S [AEIEFCT TN IS I FaTS, WA FAG 7T
(%) Terfe: T:3F T4 I GUFOF MG e,
(%) 575157 ST Sfosraq @ (7T @),

(%) s
(3) Fross=FrEsmea 757 3 oI @I e T oG
N7 SHAHOIR TSI 3] T FoP F@lAlo 7200 575
(a) Fmiims afSermenad 57 2@ Jorle FoF F@e
foeT&T T IRNGH HAT TGO IFGA F[2] Z2TA |
(3) w37 797 FOF TFIARYT (8) 97 w7 () 97 TFHer (@) 97 AT
[43T5e SRR TR 5 P2e 327 17

In view of the above, the Governing Body or the Managing
Committee, as the case may be, shall be constituted with (a) the
Chairman, who either is the head of the “J®” or organization which has
established the educational institution or his nominated person; (b) the
Member Secretary as being the Headmaster of the School or the Principal
of the College; (c) 2(two) members being elected from amongst the
teachers or being selected by the head of the organization ‘““7%®l 4419 on
amicable settlement; and (d) 3(three) members including 1(one) female
member being selected by the Chairman of the said committee. It is,
however, interesting to note that Regulation 49 does not make it
incumbent or require to send the list of constitution/composition of the
said committee to the Board for approval, as opposed to Regulation 29(2)

and (3) of the Regulations, 2009.



Admittedly, Tatihati Ideal School has been established at the
instance of Al-Islam Trust Sreibordi, founded by Professor Md. Mazharul
Islam, one Alecha Begum and others, registered under the Societies
Registration Act, 1860 with the Registrar of Joint Stock Companies
bearing Registration No.S-1571(131)/93 dated 05.09.1993 (Annexures-A
to A2 of the writ petition).

It, however, appears from Annexures-K-O of the supplementary
affidavit to the writ petition that the Managing Committee of the said
school has all along been duly formed and approved by the Board of
Intermediate and Secondary Education, Mymensingh in compliance of
Regulation 49 of the Regulations, 2009.

The cause of action arose when vide Nothi No.Rwsiezi/Sherpur/
113948/2300388 dated 17.04.2023(Annexure-G to the writ petition) the
School Inspector concerned pursuant to the order of the Chairman of the
Board, respondent No.2 gave approval of the impugned Managing
Committee in question under Regulation 49(1) for 2(two) years with
effect from 17.04.2023.

At this juncture, Mr. Tawhidul Islam, the learned Advocate
appearing for the petitioner submits that on the face of the said impugned
order it is apparent that said approval has been given in flagrant violation
of Regulation 49 basing on the list of the respective persons, being
forwarded by the respondent No.7, the Headmaster of School without
obtaining required prior approval of the petitioner, as is mandatorily
required under the said provision of law. Hence, he submits that the

impugned order dated 17.04.2023(Annexure-G) of giving approval to the



Managing Committee of the School is liable to be declared to have been
passed without lawful authority and hence, of no legal effect.

Admitting the fact that the school was/is being run by the Managing
Committee constituted at the instance of the petitioner Society under
Regulation 49 Mr. A.S.M. M. Kabir Khan, the learned Advocate
appearing on behalf of the respondent No.7 by filing affidavit-in-
opposition submits that the petitioner sent a copy of the resolution of Al-
Islam Trust, Sreebordi dated 28.02.2023 with forwarding letter dated
05.03.2023 requesting the said respondent to take necessary steps towards
formation of the Managing Committee of School since the tenure of the
earlier committee expired on 31.03.2023. In this regard, he goes to argue
that since the petitioner is being regulated under the Societies Registration
Act, 1860 and that in response to the office letter dated 08.03.2023 issued
by this respondent the petitioner had failed to provide copy of the
approval of the new executive committee by the Registrar of Joint Stock
Companies and Firms; as such, giving approval of the present Managing
Committee by the Board cannot be termed as an order passed without
lawful authority. Accordingly, he submits that this Rule being devoid of
any substance is liable to be discharged.

It is not disputed that the school was being run by the Managing
Committee formed at the instance of the petitioner Society and approved
by the Board. In this regard, the only assertion of the respondent No.7 is
that the newly formed Executive Committee has not yet been approved by
the Registrar of Joint Stock Company; hence, this Committee has no legal

entity in the eye of law.



As has been observed earlier, the petitioner Society is registered
under the Societies Registration Act, 1860; hence, respective provisions
of the said Act of 1860 is applicable for the same.

Amongst others, Section 1 of the said Act, however, deals with the
reformation of societies by Memorandum of Association; Section 2 deals
with particulars to be mentioned in the Memorandum of Association;
Section 3 requires registration of Societies; Section 3A provides for fees
to be paid to the Registrar; Section 4 prescribes for filing list of the
Managing Committee of the Society; Section 18, however, requires the
Society to file Memorandum of the Society with the Registrar of Joint
Stock Company; and vide Section 19 once those respective documents
have been filed with the said authority those become public documents
and are subject to public inspection subject to payment of required fees.

Relevant Sections are quoted below for cursory glance:

“l. Any sevem or more persons associated for any literary,
scientific or charitable purpose, or for any such purpose as is
described in section 20 of this Act, may, by subscribing their names
to a memorandum of association and filing the same with the
Registrar of Joint-stock Companies form themselves into a society
under this Act.

2. The memorandum of association shall contain the following
things (that is to say)-

the name of the society:

the objects of the society:

the names, addresses, and occupations of the governors, council,
directors, committee or other governing body to whom, by the rules
of the society, the management of its affairs is entrusted.

A copy of the rules and regulations of the society, certified to be a
correct copy by not less than three of the members of the governing
body shall be filed with the memorandum of association.

[3. Upon the filing of the memorandum and certified copy of the
rules and regulations of the society under section 2, the registrar
shall certify under his hand that the society is registered under this
Act.



3A. There shall be paid to the registrar for registration of a society
and for matters mentioned in the Schedule to this Act, fees specified
in that Schedule or such smaller fees as the Government may
direct.]

4. Once in every year, on or before the fourteenth day succeeding
the day on which, according to the rules of the society, the annual
general meeting of the society is held, or, if the rules do not provide
for an annual general meeting, in the month of January, a list shall
be filed with the Registrar of Joint-stock Companies of the names,
addresses and occupations of the governors, council, directors,
committee or other governing body then entrusted with the
management of the affairs of the society.

18. In order to amy such society as is mentioned in the last
preceding section obtaining registry under this Act, it shall be
sufficient that the governing body file with the Registrar of Joint-
stock Companies a memorandum showing the name of the society,
the objects of the society, and the names, addresses and
occupations of the governing body, together with a copy of the
rules and regulations of the society certified as provided in section
2, and a copy of the report of the proceedings of the general
meeting at which the registration was resolved on.

[19. Any person may inspect all documents filed with the registrar

under this Act, or require a copy or extract of a copy of any

document to be certified by the registrar, on payment of the fee
specified in the Schedule to this Act in this behalf or such smaller
fee as the Government may direct.]

From the above quoted provisions of law it is apparent that
subsequent to submission of the list of the respective members of the new
executive committee of the petitioner Society the Act of 1860 does not
require the Registrar of the Joint Stock Companies to give approval
thereof, as claimed by the respondent No.7.

In the given context, instead of forwarding the list of the new
executive committee of the Society on the plea of not being approved by
the Registrar of the Joint Stock Companies forwarding a different list
without prior approval of the petitioner Society is unlawful. Accordingly,

we have no manner of doubt to find that the impugned approval so has

been given vide order dated 17.04.2023 under the signature of the
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respondent No.6 on behalf of the respondent No.2 basing on the list
provided by the respondent No.7 is in flagrant violation of Regulation 49;
hence, it is liable to be knocked down.

In view of the above observations and findings, we find substance
in the instant Rule.

In the result, the Rule is made absolute.

The impugned approval of the Managing Committee of Tatihati Ideal
School dated 17.04.2023 for the tenure of 2(two) years under Nothi No.
fmyerel/Sherpur/113948/2300388  dated 17.04.2023 issued under the
signature of respondent No.6 under the Regulations, 2009 (Annexure-G), is
hereby declared to have been passed without lawful authority and hence, of no
legal effect.

The respondent No.7 is hereby directed to forward all relevant
documents of the newly formed executive committee of the petitioner
Society to the Board along with the list of the respective members
including the Chairman of the Managing Committee in view of
Regulation 49 within 4(four) weeks from the date of receipt of the copy of
this judgment and order. On receipt thereof the Board shall pass necessary
order on the formation of the new Managing Committee of the School
under Regulation 49 in strict compliance of law.

In this regard, the petitioner Society is directed to cooperate and
assist the respondent No.7 with regard to furnishing the respective
documents with a view to pass necessary order by the Board under
Regulation 49 of the Regulations, 2009.

There will be no order as to costs.
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Communicate the judgment and order to the respondents concerned

at once.

Muhammad Mahbub Ul Islam, J:

I agree.

Montu (B.O.)



