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Present: 

     MR. JUSTICE S.M. EMDADUL HOQUE 
 

 

CIVIL REVISION NO. 3420 OF 2023. 

 

   IN THE MATTER OF: 

 

An application under Section 115 (4) of the Code 

of Civil Procedure. 

   - AND - 

IN THE MATTER OF: 

  Md. Mahbubur Rahman and others   
        ...... Petitioners 
      

- Versus - 
 

  Mst. Kariman Begum and others  
 

        …… Opposite parties. 
 

    Mr. Abdul Barek Chowdhury, Advocate 
       ….. For the petitioners. 
    Mr. Dipayan Saha with  

Mr. Purnindu Bikash Das, Advocates  
        …..For the opposite parties.   
      

 

Heard on: 21.04.2024 and  
Judgment on: 22.04.2024. 

 

 

The supplementary-affidavit filed at the time of hearing of this 

revisional application do form the part of the main application.  

On an application of the petitioner Md. Mahbubur Rahman and 

others  under section 115(4) of the Code of Civil Procedure the leave was 

granted and the Rule was issued calling upon the opposite party Nos.1-2 

to show cause as to why the judgment and order dated 09.03.2023 passed 

by the Additional District Judge, 7th Court, Dhaka in Civil Revision No.72 of 

2020 allowing the same and thereby reversing the judgment and order 

dated 31.08.2020 passed by the Assistant Judge, 6th Court, Dhaka in Title 
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Suit No.146 of 2007 rejecting an application under Order VI rule 17 read 

with Section 151 of the Code of Civil Procedure for amendment of the 

plaint should not be set-aside.   

Facts necessary for disposal of the Rule, in short, is that the 

opposite parties as plaintiffs instituted title Suit No.146 of 2007 in the 

Court of Assistant Judge, 6th Court, Dhaka for a declaration of title and 

confirmation of possession of the suit land and further declaration that 

the R.S Khatian No.561 prepared in the name of defendant Nos.1-4 is 

illegal, wrong and not binding upon the plaintiff.  

The defendant Nos.3(ka) and 1-6 contested the suit by filing written 

statement denying all the material assertions made in the plaint, the suit 

is  barred by limitation, defect of parties and barred by Section 42 of the 

Specific Relief Act and there is no cause of action of the suit land.  

Thereafter, the trial Court famed issues for disposal of the case.   
 
At the trial the plaintiff side examined 03 (three) witnesses but the 

defendant examined none.   

Subsequently, on 03.10.2019 the plaintiff opposite party filed an 

application for amendment of the plaint under Order VI rule 17 read with 

Section 151 of the Code of Civil Procedure. The said application was 

summarily rejected by the trial Court.  

Thereafter on 22.10.2019 the plaintiff again filed an application for 

amendment of the plaint. The defendant side contested the application 

for amendment by filing written objection.  
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The trial Court after hearing the parties and considering the facts 

and circumstance of the case rejected the said application by its order 

dated 31.08.2020.  

Against the said order dated 31.08.2020 the plaintiff initially filed 

review application on 30.10.2020 and the trial Court also summarily 

rejected the said review application on the same day.  

Thus the plaintiff against the said order dated 31.08.2020 filed Civil 

Revision No.72 of 2020 before the learned District Judge, Dhaka under 

Section 115(2) of the Code of Civil Procedure. The revisional application 

was heard and disposed of by the Additional District Judge, 7th Court, 

Dhaka.  

The revisional Court after hearing the parties and considering the 

facts and circumstances of the case allowed the revisional application and 

thereby setting-aside the impugned judgment and order dated 31.08.2020 

of the trial Court by its judgment and order dated 09.03.2023 . 

 Being aggrieved by and dissatisfied with the impugned judgment 

and order dated 09.03.2023 passed by the revisional Court the defendant 

petitioner filed this revisional application under Section 115(4) of the Code 

of Civil Procedure and obtained the Rule. 

Mr. Dipayan Saha along with Mr. Purnindu Bikash Das, the learned 

Advocates enter appeared on behalf of the opposite parties through 

vokalatnama to oppose the Rule.  

Mr. Abdul Barek Chowdhury, the learned Advocate appearing on 

behalf of the petitioners submits that the revisional Court without 
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considering the provision of law as well as the facts erroneously passed 

the impugned judgment. He submits that as per the newly amended 

provision of Order VI rule 17 no application for amendment shall be 

allowed after the trial has commenced unless the Court is of opinion that 

inspite of due diligence the party could not have raised the matter before 

the commencement of the trial. The learned Advocate submits that the 

amendment sought and claimed is clearly barred by limitation since 

challenging the city Zarip the limitation is only six years but the plaintiff 

filed this application after nine years.  

He further submits that the amendment sought for by the plaintiff 

nothing but fill up the lacuna and which purely on the new facts and story 

and contradict the plaint and which change the nature and character of 

the pleadings but the revisional Court without considering the said facts of 

the case erroneously passed the impugned judgment and thus committed 

serious error in law resulting in an error in the decision occasioning failure 

of justice. He prayed for making the Rule absolute.  

    On the contrary, Mr. Dipayan Saha, the learned Advocate along 

with Mr. Purnindu Bikash Das, the learned Advocate appearing on behalf 

of the opposite parties submits that the revisional Court rightly passed the 

impugned judgment. He submits that the revisional Court after elaborate 

discussions of each and every grounds taken by the defendant petitioners 

addressed the same and finally took view that by the proposed 

amendment the nature and character of the suit has not been changed. 

He submits that no question of fill up the lacuna by the proposed 
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amendment. He further submits that the fundamental principle Governing 

the amendment of the pleadings that all the controversies between the 

parties so far as possible should be included and for avoiding the 

multiplicity of the proceeding the amendment of the pleadings can be 

allowed.  

In support of his argument the learned Advocate cited the decisions 

of the case of Managing Committee N.M.C. Model High School and others 

Vs. Obaidur Rahman Chowdhury and others reported in 31 DLR (AD)-133, 

the case of Shafiqul Islam Chowdhury (Md) and others Vs. Mostafizur and 

others reported in 60 DLR (AD)-42, the case of Khaledur Reza Chowdhury 

(Md) Vs. Saleha Begum and others reported in 2 BLC (AD)-20 and the case 

of Abdul Motaleb Vs. Md. Ershad Ali and others reported in 18 BLD (AD)-

121. He prayed for discharging the Rule.     

I have heard the learned Advocate of both the sides, perused the 

application of the amendment, the impugned judgment of the Courts 

below and the papers and documents as available on the record. 

The suit is for declaration of title and confirmation of possession 

and further declaration that the BRS record prepared in the name of the 

defendant is illegal. The defendant petitioners contested the suit by filing 

written statement and the trial Court framed issue and that the plaintiff 

also adduced three witnesses but the defendant examined none.  

Thereafter, the plaintiff filed an application for amendment of the 

pleadings. The trial Court summarily rejected the said application. 

Subsequently the plaintiff again filed application for amendment and the 



 6 

trial Court rejected the said application by its order dated 31.08.2020. 

Though the plaintiff filed review application against the said order before 

filing the revisional application under Section 115 (2) of the Code but 

which was also summarily rejected.  

The plaintiff opposite party than filed revisional application under 

Section 115(2) of the Code of Civil Procedure before the learned District 

Judge challenging the order dated 31.08.2020 of the trial Court. The civil 

revision heard and disposed of by the Additional District Judge, 7th Court, 

Dhaka. The petitioner filed written objection and the revisional Court after 

hearing the parties and considering the application and the provision of 

law allowed the revisional application. 

It appears that the revisional Court took view that though the 

defendant claimed that the proposed amendment nothing but to fill up 

the lacuna but on considering the facts and circumstances of the case took 

view that since some other persons were added as defendants and filed 

written statement and disclosed some new facts and in such a case the 

plaintiff after came to know the said facts filed the application, thus no 

question of fill up the lacuna. The revisional Court also took view that 

since some of the defendants were added and they also filed written 

statement and disclosed some new facts and thus the plaintiff came to 

know the subsequent transfer of several deeds specially 72 deeds thus 

filed the application for amendment which does not change the nature 

and character of the suit.  
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It appears that the revisional Court discussed each and every 

grounds taken by the defendant challenging the amendment application.  

We have considered the judgment referred by the learned Advocate 

of the opposite parties wherein it is found that our Apex Court took view 

that the subsequent facts even can be incorporated in the pleadings of an 

earlier suit when it was stated in the later suit and application for 

amendment of the plaint can be allowed if which does not change the 

nature and character of the suit and it is better to allow the amendment 

application to avoid several multiplicity of the suit.  

I have also considered the subsequent amendment of order VI rule 

16 of the Code and found that the aforesaid amendment does not debour 

the Court to allow the application for amendment after commencement 

of the trial if any sufficient reason and materials brought before the Court 

and if which does not charge the nature and character of the suit.  

Furthermore the proviso specifically states that if the Court satisfied 

that the amendment application nothing but to delay the proceedings in 

such a case the Court may impose cost upon the parties who filed the 

application for amendment.  

So, from the aforesaid amendment of law it is clear that no bar to 

allow the amendment after the commencement of the trial if the same is 

required for proper disposal of the suit and for avoiding further 

multiplicity of the suit and if the same does not change the nature and 

character of the suit.   
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In the case of Managing Committee N.M.C. Model High School and 

others Vs. Obaidur Rahman Chowdhury and others reported in 31 DLR 

(AD)-133 wherein our Apex Court held: “One of the fundamental principles 

governing the amendment of the pleadings is that all the controversies 

between the parties as far as possible should be included and multiplicity 

of the proceedings avoided.”  

And in the case of Abdul Motaleb Vs. Md. Ershad Ali and others 

reported in 18 BLD (AD)-121 wherein out Apex Court set up the principle 

that: “Since all rules of the Court are intended to secure the proper 

administration of justice, it is essential that they should be made to serve 

and be subordinate to that purpose so that full powers of amendment may 

be enjoyed and as such it should always be liberally exercised. The only 

limitation in allowing an amendment of the plaint is that the proposed 

amendment should not change the fundamental character and nature of 

the suit. The settled law is that amendment of pleadings may be allowed 

at any stage of the proceeding for the purpose of determining the real of 

controversy between the parties.” 

 Similar view has been taken in the decision of the case of Shafiqul 

Islam Chowdhury (Md) and others Vs. Mustafizur Rahman and others 

reported in 60 DLR (AD)-42 and the case of Khaledur Reza Chowdhury (Md) 

Vs. Saleha Begum and others reported in 2BLC (AD)-20.   

Considering the facts and circumstance of the case and the 

impugned judgment of the revisional Court, the provision of law and the 
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cited decisions of our Apex Court it is my view that the revisional Court 

rightly passed the impugned judgment taking view to the effect:  

“¢h‘ 6ù ¢p¢eul pqL¡l£ SS Bc¡ma LaÑªL 146/2007 ew ®cJu¡¢e j¡jm¡u 

31-08-2020a¡¢l­M fËQ¡¢la B­cn h¡¢am Lla EfkÑ¤š² fkÑ­hr­Zl B­m¡­L 

HLV¡ k¤¢š²p‰a pju ¢el¦fZf¤hÑL h¡c£ ¢l¢ineL¡l£l fr­L ea¥e L­l Bl¢S 

pw­n¡d­el p¤­k¡N fËc¡e Lla B­cn fËQ¡l Hhw fËcš pj­ul j­dÉ ¢e­cÑ¢na 

BL¡­l Bl¢S pw­n¡d­el B­hce c¡¢M­ml hÉbÑa¡u ¢h‘ ¢hQ¡¢lL Bc¡ma­L 

¢h¢d ®j¡a¡­hL j¡jm¡u ANËpl qJu¡l ¢e­cÑn fËc¡e Ll¡ q­m¡ z ”  

Having considered the aforesaid facts and circumstance of the case 

and the discussions as made above, I find no merit in the Rule.  

In the result, the Rule is discharged without any order as to cost.  

However, the trial Court is directed to allow the opposite party to 

file further written statement if requires after allowing the application for 

amendment of the pleadings.  

Since this is a long pending case the trial Court is directed to dispose 

of the suit as early as possible preferably within 06 (six) months from the 

date of receipt of the order in accordance with law. 

The order of stay granted earlier by this Court is hereby recalled and 

vacated.    

Send down the Lower Court’s Record at once.  

 

 

 

 

 

B.O, Obayedur.  


