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28.01.2024 and Judgment on: 01.02.2024 

 

 

Present: 

 

Mrs. Justice Farah Mahbub. 

               And 

Mr. Justice Muhammad Mahbub Ul Islam 

 

Farah Mahbub, J: 

The petitioner, Moheshkhali Paurashava represented by its Mayor, 

who as being the member of the respective Committee designated with 

due authorisation to give lease of the “®gl£O¡V” situated within Cox’s Bazar 
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District having “Eiuf¡s ¢iæ ¢iæ ®f±lpi¡l A¿¹iÑ§š²” and being authorised by 

the Moheshkhali Municipality by adopting a resolution to that effect in its 

meeting dated 23.07.2023 (Annexure-A) filed the instant writ petition 

under Article 102 of the Constitution of the People’s Republic of 

Bangladesh challenging the impugned tender process of Moheshkhali 

Ghat namely Gorokghata jettighat, Upazilla-Moheshkhali, Paurashava-

Moheshkhali, District Cox’s Bazar by publishing respective tender notices 

dated 11.06.2023 and 04.07.2023 respectively by the Deputy Director 

(Lease), BIWTA for the financial year 2023-2024 (Annexure-F and F1 

respectively) and obtained the present Rule Nisi with interim direction 

upon the respective contending parties to maintain status-quo in respect of 

position and possession of the jetty in question for a prescribed period.  

Being aggrieved with the ad-interim direction BIWTA, respondent 

No.2 moved the Hon’ble  Appellate Division by filing CPLA No. 2875 of 

2023. Upon the hearing the respective contending parties, the Appellate 

Division vide order dated 30.11.2023 directed both the parties to maintain 

status-quo on the subject matter of the case till disposal of the Rule. At 

the same time this Bench has been directed to hear and dispose of the 

Rule on merit within a prescribed period.  

In support of the statements so made in the writ petition, the 

categorical contentions of the petitioner is that vide SRO No.171-

Ain/2001 dated 28.06.2001, published in gazette on 28.06.2001 the 

government vide Rule 4(2) of the Declaration and Alterations of 

Municipalities Rules, 1978 (in short, the Rules,1978) upon taking final 

decision and being authorized under Section 4(a) of the Paurashava 

Ordinance, 1977 had declared respective areas of Gorokghata Mouja 
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along with 2(two) other moujas of Gorokhgata Union as “j®qnM¡m£ 

Municipality (®f±lHm¡L¡)” under Rule 5 of the said Rules, 1978 (Annexure-

B). Even in the enquiry report submitted by the Upazilla Nirbahi Officer 

(UNO) and Assistant Commissioner (Land)(Aa:Da:), Moheshkhali, Cox’s 

Bazar on 27.01.2013 (Annexure-B1) on the objection being raised by the 

petitioner against the decision to create “pwl¢ra he Hm¡L¡ pwNWe” it has been 

emphatically stated, inter-alia, that Gorokghata Mouja is included in 

Moheshkhali Paurashava.  

In that view of the matter, the emphatic contention of the petitioner 

is that Moheshkhali, Cox’s Bazar Ferry Ghat being situated within 

Moheshkhali Paurashava hence, in view of clause 1(R)) of the “qÙ¹¡¿¹¢la -

®gl£O¡®Vl CS¡l¡ J hÉhÙÛ¡fe¡ Hhw Eá§a Bu h¾Ve pÇf®LÑ e£¢aj¡m¡” (in short, the 

Guidelines) published by the Local Government Division, Ministry of 

Local Government, Rural Development  and Co-operatives vide Memo 

No. fËSC-2/g-1/2003/262 (5272) dated 19.04.2003 (Annexure-C) it is being 

controlled and managed by the Committee comprises the concerned 

Deputy Commissioner as Convener, 2(two) members including the 

petitioner Paurashava and one Member Secretary. Moreover, since 2010, 

the respondent No.6, Deputy Commissioner, Cox’s Bazar has been 

collecting revenue through khas collection and vide clause 5(gha)(2) of 

the said Guidelines the petitioner Paurashava is receiving 50% of the 

revenue being collected each year, for, “®gl£O¡®Vl Eiu f¡s ¢iæ ¢iæ ®cŠimfvq 

Aew ’̄Z”(Annexure-D to D3 and Annexure-E respectively). 

The cause of action arose when BIWTA by publication of tender 

notice dated 11.06.2023 and 04.07.2023 (Annexures-F and F1 

respectively) initiated process of tender for leasing out “®S¢VO¡V Hm¡L¡” of  
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“L„h¡S¡®l ec£ h¾c®ll p£j¡e¡u ®N¡lLO¡V¡ ®S¢VO¡V j®qnM¡m£O¡V” without reference 

to any memo number nor giving schedule of the said jettyghat.  

Hence, the application.  

           In support of the above contentions of the petitioner, Mr. Syed 

Mamun Mahbub, the learned Advocate appearing with Mr. Md. Abdul 

Bari, the learned Advocate for the petitioner submits that vide SRO 

No.171/Ain/2001 (Annexure-B) Gorokghata Jettyghat, situated within 

Gorokghata Mouja, is under Moheshkhali Paurashava, which is being 

managed and controlled by the respective Committee constituted under 

“qÙ¹¡¿¹¢la ®gl£O¡®Vl CS¡l¡ J hÉhÙÛ¡fe¡ Hhw Eá§a Bu h¾Ve e£¢aj¡m¡” (Annexure-C) 

either  by leasing out the same or is put under khas collection and that the 

revenue which is being collected is accordingly distributed between two 

paurashavas, one is the petitioner Paurashava and the other is Cox’s Bazar 

Paurashava (Annexure-D to E respectively) under clause 5(gha)(2) of the 

said Guidelines. In the given position of facts, he submits, publishing two 

impugned tender notices dated 11.06.2023 (Annexure-F) and 04.07.2023 

(Annexure-F1) respectively at the behest of the respondent No.2 is tainted 

with malafide as well as a reflection of glaring instance of abuse of 

administrative power of the said respondent; hence, is without 

jurisdiction.  

Mr. Md. Mokleshur Rahman, the learned Advocate by filing 

affidavit-in-opposition on behalf of respondent No.3 submits that the area 

as has been mentioned in the schedule of the gazette dated 

28.06.2001((Annexure-B of the writ petition) as urban area named 

Moheskhali Municipality is nothing but the territorial jurisdiction of said 

municipality.  It does not go to mean that the forest, river foreshore, jetty 
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or like other structures situated and established within the said schedule 

area are under the control and management of said municipality. 

        He further submits that vide Section 4(1)(a) and (2) of the Ports Act, 

1908 (in short, Act, 1908) the government has defined the local limits of 

the “Cox’s Bazar (Kosturaghat) River Port”, by publishing in Bangladesh 

Gazette (Extraordinary) dated 06.02.2010 (Annexure-2). In continuation 

thereof vide Section 7(1) of the Act, 1908 the government has declared 

BIWTA as the “Conservator” of river port. As such, he goes to submit 

that by operation of law only the Conservator has the legal authority to 

maintain the same under “East Pakistan Port Rules, 1966”. In view of the 

said legal position the petitioner Paurashava or any other local authority 

has no legal authority to maintain the said jettyghat. 

In this regard, he further submits that the Guidelines dated 

19.4.2003(Annexure-C) is applicable in respect of such ferry ghats which 

are  being maintained by the Roads and Highways Division, LGED except 

those which are being maintained by BIWTA and Zilla Parishad. As such, 

he submits that the petitioner has no locus-standi to  challenge the 

impugned tender notices issued by the BIWTA basing on  the said 

Guidelines.  

 He again submits that being the Conservator of “Gorakghata Jetty 

Ghat (Moheskhali Ghat)”, the respondent BIWTA invited the impugned 

tender notices dated 11.6.2023 and 04.7.2023 respectively for giving lease 

of the same under Sections 15(1)(vi), 19(2) (c) (vi) of the Inland Water 

Transport Authority Ordinance,1958 (as modified upto 11
th
 March, 1977). 

However, pursuant to the impugned tender notices, said “ghat” has 

already been leased out to the lessee named Expo Marketing for the 
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financial year 2023-2024 and that prior to issuing the instant Rule Nisi, 

Notification of Award (NOA) has also been issued in favour of the said 

lessee on 17.07.2023. In the given context,  he submits that this Rule 

being devoid of any substance is liable to be discharged. 

 Controverting the said assertion of the respondent No.3, the learned 

Advocate for the petitioner submits that the office of the Deputy 

Commissioner, Cox’s Bazar, the respondent No.6 vide Memo 

No.05.20.2200.126.08.005.2023.345 dated 02.08.2023 (Annexure-J) 

issued under the signature of the Deputy Director (Acting), Local 

Government Branch, Cox’s Bazar stated, inter-alia, that it was necessary 

to make dredging and to improve the facility of Cox’s Bazar-Moheshkali 

Ferry Ghat i.e. Gorakghata Jettyghat (Moheskhali Ghat). From the said 

letter it is very much apparent that the “ghat” in question is under the 

management and control of the Committee constituted under the 

Guidelines (Annexure-C). 

 He also submits admitting to the contents of Annexure-2 of the 

affidavit in opposition that the north territory of Kostura Ghat is situated 

at “Ešl p£j¡e¡x L„h¡S¡l ®Sm¡l jqnM¡m£ ®f±lpi¡d£e ®N¡lLO¡V¡ ®j¡~S¡u Ah¢Øqa Hm| ¢S| 

C| ¢X’l ¢àa£u ®S¢Vl Ešl f¡nÑÅ j®qnM¡m£ Q¡¡®e®m 21’32’0”  Ešl Ar¡wn fkÑ¿¹ ¢hÙ¹ªaz” 

Whereas, in the report of the Assistant Commissioner (Land), 

Moheskhali, Cox’s Bazar it has been clearly stated that said “ghat” is not 

situated within the designated area of BIWTA. In the given context, he 

submits that the stand of the respondent No.3 falls through. Accordingly, 

he submits that upon declaring the impugned auction notices to have been 

issued unlawfully, this Rule is liable to be made absolute.   
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In view of the submissions so have been advanced on behalf of the 

respective contending parties we have gone through the annexures so have 

appended to the writ petition, supplementary affidavits, affidavit-in-

opposition and supplementary affidavit to the affidavit-in-opposition, in 

particular Annexures-2 and 4 of the affidavit-in-opposition as well as 

Annexure-H of the supplementary affidavit to the writ petition, 

wherefrom it is evident that respondent No.2 has been appointed by the 

Government under Section 7(1) of the Ports Act, 1908 as the Conservator 

of the properties as described in the schedule, published in gazette on 

06.02.2010 (Annexure-2). However, so far the areas situated at the north 

boundary of the said schedule is concerned  it has been described as 

follows:  
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On a plain reading of the same, it is apparent that a specific area 

under Gorokghata mouja, Moheshkhali Paurashava, District- Cox’s Bazar 

situated at the north side of the 2
nd

 jetty of the LGED is within the 

territorial jurisdiction of the respondent No.2, but there is no specific 

demarcation of the respective properties. Moreso, in support of the report 

dated 07.02.2019 prepared at the instance of the Committee constituted 

under Memo dated 05.11.2017 issued by Deputy Commissioner, Cox’s 

Bazar and the officers concerned of BIWTA, the contention of the 

respondent No.2 is that the jetty in question is situated at Plot No.1106 of 

B.S. Khatian No.1 under Mouja Gorokghata, Moheshkhali, but again 
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without specification of the properties in question. In the face of those 

official documents, the Assistant Commissioner (Land), Moheshkhali, 

Cox’s Bazar vide Memo No.31.20.2249.000.001.2020.668  dated 

18.01.2024 (Annexure-H of the supplementary affidavit) states as follows:  

 “j−qnM¡m£ ®f±lpi¡l ®S¢V 

      −j¡~S¡ ¢h Hp M¢au¡e ew   c¡N ew              j¿¹hÉ 

   −N¡lLO¡V¡          1   1106 j−qnM¡m£ ®f±lpi¡l Ah¢Øqa 

 
j−qnM¡m£ ®f±lpi¡l ®S¢Vl ®Q±q¢Ÿx 

Eš−l x fÉ¡lhe  
c¢r−ex l¡M¡Ce nnÈ¡e J fÉ¡l¡he 
f§−hÑx j−qnM¡m£ QÉ¡−em 
f¢ÕQjx l¡M¡Ce f¡s¡ J h¡S¡l Hm¡L¡” 

 

In view of the above context, the petitioner does not dispute the fact 

that the respondent No.2 as being the Conservator is to maintain the 

properties as described in the gazette dated 06.02.2018 (Annexure-2) and 

in the report dated 07.02.2019 (Annexure-4) respectively.  

However, fact remains that no clear demarcation has been made in 

those annexures with regard to the placement of the jetty in question. In 

view of the said vague and unspecified description of the properties so far 

the jetty in question is concerned, as contained in Annexure-2 and 4 and 

also, considering the statements so made by the Assistant Commissioner 

(Land), Moheshkhali, Cox’s Bazar, makes the issue disputed. This Court 

while exercising jurisdiction under Article 102 of the Constitution cannot 

embark into disputed question of facts. 
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As such, for proper dispensation of justice, this court directs 

“jq¡f¢lQ¡mL, ï¢j ®lLXÑ J S¢lf A¢dcçl, ®aSNy¡J, Y¡L¡”  to take necessary steps 

towards survey of the area in question in accordance with law in the 

presence of the respective contending parties i.e. respondent Nos.2 and 6 

and identify its position with clear demarcation keeping in view of 

Annexures-2 and 4 respectively of the affidavit in opposition, preferrably 

within 1(one) month from the date of receipt of the copy of this order. 

On receipt of the said survey report respondent Nos. 2 and 6 are to 

take steps over the jetty in question in due compliance of law.  

Till completion of the process of survey, the respective contending 

parties are hereby directed to maintain status-quo over the possession and 

position of the property in question.  

With the above observations and directions, this Rule is 

accordingly disposed of. 

         There will be no order as to costs. 

Communicate the judgment and order to the respondents concerned 

at once. 

 

Muhammad Mahbub Ul Islam, J: 

  

I agree.  

 

Montu,  B.O  

 


