Present:-
Mr. Justice Mahmudul Hoque

Civil Revision No. 2264 of 2023

Ramzan Ali
... Petitioner
-Versus-
Moulavi Mohammad Ferdaus and others
...Opposite-parties
Mr. Abdul Alim with
Mr. Md. Ashfakuzzoha, Advocates
...For the petitioner
Ms. Nusrat Jahan, Advocate
...For the opposite-party No. 1.

Heard on 29.01.2024 and
judgment on 05 February, 2024.

On an application under Section 115(1) of the Code of Civil
Procedure this Rule was issued at the instance of the petitioner
calling upon the opposite parties to show cause as to why the
impugned judgment and order dated 12.10.2022 passed by the
learned Additional District Judge, 1% Court, Cox’s Bazar in
Miscellaneous Appeal No. 20 of 2021 dismissing the appeal and
thereby affirming the judgment and order dated 01.04.2021 passed
by the learned Joint District Judge, 1% Court, Cox’s Bazar in
Miscellaneous Case No. 01 of 2020 rejecting the application for
temporary injunction should not be set aside and/or pass such other

or further order or orders as to this Court may seem fit and proper.



Shorn of unnecessary details, fact of the case lies in a very
narrow compus. The opposite-party No. 2, as plaintiff, filed Other
Suit No. 402 of 2018 in the Court of Joint District Judge, 1* Court,
Cox’s Bazar against the present petitioner, as defendant No. 3 along
with 29 others, as defendants, for a decree of declaration and

partition in the following terms:
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The defendant Nos. 2-6, 8-15 and 27-30 appeared in suit and
filed written statements. At one stage, defendant Nos. 2-5, 8-11, 13-
15 and 27-30 filed an application of compromise before the trial
court. The trial court upon hearing and recording evidence of present
petitioner, as defendant No. 3 and the plaintiff decreed the suit on
30.10.2019 on compromise in preliminary form. After passing

preliminary decree the opposite party No. 1 who was defendant No.



1 in suit came to know about the compromise decree and filed an
application under Order 9 Rule 13 of the Code of Civil Procedure for
setting aside the ex parte decree passed against him which was
registered as Miscellaneous Case No. 01 of 2020 on the ground that
no summon notices was served upon him and in his absence other
defendants in connivance with the plaintiff got the suit compromised
and obtained the preliminary decree, depriving the petitioner of his

legal share in the property.

The petitioner, as defendant-opposite-party No. 3 appeared in
the miscellaneous case and filed an application on 15.03.2021
praying for temporary injunction against the petitioner in
miscellaneous case. The application was resisted by the petitioner
filing written objection. The trial court after hearing by the impugned
judgment and order dated 01.04.2021 rejected the application for
injunction. Thereafter, the petitioner-opposite-party No. 3 field
Miscellaneous Appeal No. 20 of 2021 before the learned District
Judge, Cox’s Bazar against the order of the trial court. Learned
District Judge transferred the appeal to the court of Additional

District Judge, 1* Court, Cox’s Bazar for hearing and disposal who



after hearing by the impugned judgment and order dated 12.10.2022

dismissed the appeal affirming the judgment and order of the trial

court. At this juncture, the petitioner, moved this Court by filing this

application under Section 115(1) of the Code of Civil Procedure and

obtained the present Rule and order of status-quo.

Mr. Abdul Alim with Mr. Md. Ashfakuzzoha, learned

Advocates appearing for the petitioner submit that the contending

parties in the litigation are full brothers, among them Efazullah filed

the suit for a decree of partition along with other declaration. Since

there is no conflict between the parties in respect of their entitlement

to the property, the contesting defendants got the suit disposed of on

compromise and the trial court decreed the suit in preliminary form

making the compromise application part of the decree. He submits

that after passing decree, the compromising parties as per their

earlier possession enjoying the property, but the defendant No. 1 in

suit came with an application for setting aside the decree on the

ground of non service of summons where the summon was duly

served upon him which was received by his full brother defendant

No. 8. However, after filing miscellaneous case for setting aside the



compromise decree the petitioner threatened the present petitioner

Ramzan Ali with dispossession. Consequently, he filed an

application praying for injunction at least to maintain status-quo in

respect of possession and position of the suit land till disposal of the

miscellaneous case. The trial court as well as appellate court ought to

have passed an order of status-quo considering the facts and

circumstances of the case exercising inherent power as held by this

division in the case of Abu Mohammad Yousuf and others Vs. Mrs.

Basiran Nessa and others reported in 8 BLT (HCD) 307. He argued

that if an order of status-quo is passed in respect of the property

neither the petitioner nor the opposite-party will be prejudiced as the

status-quo only maintains possession of the parties as it is.

Therefore, since an order of status-quo was passed at the time of

issuance of the Rule that may be maintained till disposal of the

miscellaneous case. He finally submits that maintaining the order of

status-quo if the trial court is directed to dispose of the miscellaneous

case within a shortest time the purpose will be served and justice will

be done for the parties to the litigation.

Ms. Nusrat Jahan, learned Advocate appearing for the

opposite-party No. 1 at the very outset submits that subject matter of



the miscellaneous case is a compromise decree obtained by the

plaintiff in suit without service of summon upon the defendant No. 1.

The question to be decided by the Court whether summon upon the

defendant No. 1 was duly served and whether the decree passed ex

parte against him for his negligence and there is no subject matter in

miscellaneous case relating to property, as such, the court cannot

pass an order relating to any matter which is not subject matter of the

proceedings. She submits that the petitioner, as opposite-party No. 3

filed an application praying for injunction under Order 39 Rules 1

and 2 read with Section 151 of the Code of Civil Procedure. Section

141 of the Code provides that the procedure provided in this Code in

regard to suits shall be followed as it can be made applicable in all

proceedings in any Court of civil jurisdiction, meaning thereby,

provisions of the Code can be made applicable in all original matter

in any Court of civil jurisdiction, but a miscellaneous case arising

out of original suit filed under Order 9 Rule 13 of the Code praying

for setting aside ex parte decree is not an original proceedings, like

suits, as such, the application under Order 39 Rules 1 and 2 is not at

all maintainable in the present case. The trial court as well as the

appellate court rightly held that in a miscellaneous proceeding like



the present one, application seeking injunction under Order 39 Rules

1 and 2 is not maintainable as the subject matter in the case is not an

immovable property but a matter relating to non service of summons.

In support of such submissions she has referred to the case of

Almasuddin and another Vs. A. Wadud Khn and others reported in

42 DLR 391.

Heard the learned Advocates of both the parties, have gone

through the revisional application, plaint in Other Suit No. 402 of

2018, application for compromise, decree passed by the court,

application under Order 9 Rule 13 of the Code of Civil Procedure,

application for injunction, written objection thereto and the

impugned judgment and order passed by both the courts below.

Facts as stated hereinbefore need not be repeated again. The

question raised in this Rule is limited within a very narrow compus.

Whether in a miscellaneous proceedings arising out of suit, like the

present one filed under Order 9 Rule 13 of the Code praying for

setting aside an ex parte compromise decree in preliminary form, any

of the parties can file an application under any provisions of the



Code of Civil Procedure like an application for injunction under

Order 39 Rules 1 and 2 is at all maintainable.

To appreciate the question raised, the provisions in Section

141 of the Code may be looked into which run thus:

“141. The procedure provided in this Code in
regard to suits shall be followed, as far as it can
be made applicable, in all proceedings in any

Court of civil jurisdiction”

Proceedings in Section 141 of the Code include original

matter. Miscellaneous case under Order 9 Rule 13 of the Code is not

a proceeding within the meaning of Section 141. In the instant case,

the question is whether the defendant No.l-petitioner in

miscellaneous case has any sufficient cause for his non appearance in

suit or whether the summons duly served upon him.

Admittedly, Other Suit No. 402 of 2018 is a suit for partition

of the property along with other declarations. Though the suit was

decreed on compromise in preliminary form, it means that Other Suit

No. 402 of 2018 is still pending until a final decree is drawn up and

the property in question is the suit property as mentioned in the

schedule to the plaint in Other Suit No. 402 of 2018. Present
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petitioner is defendant No. 3 in original suit who compromised the

suit with the plaintiff and obtained a decree on compromise. The

property mentioned in the application for injunction is the subject

matter of original suit which is admittedly a joint property having a

share of defendant No. 1, meaning thereby, the petitioner in

miscellaneous case is a co-sharer in the suit property which is

situated within the City Corporation alongwith an underconstructed

building. The present petitioner as one of the party to the

compromise obtained a share in the suit property, but no share has

been left out or allotted to the defendant No. 1. Moreover, the subject

matter in miscellaneous case is not the property, but a question to be

decided whether summon was served upon the defendant No. 1. The

Court cannot pass any order beyond subject matter of the case, in

particular, in respect of property mentioned in original suit.

It 1s true that the Court by exercising its inherent power pass

an order for ensuring justice between the litigants, depending on the

facts and circumstances of the case. In the present case, the property

is ejmali property though a portion of the dependents partitioned the

property on compromise leaving the defendant No. 1 in suit which is
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now under challenge. The case referred by petitioner reported in 8

BLT (HCD) 307 is relating to ejectment of tenant wherein landlord

got a decree for ejectment against the heirs of original tenant then the

decree was put in execution, some of the heirs challenged the decree

by filing application for setting aside the decree and during pendency

of the miscellaneous case one of the heirs of original tenant started

constructions on the property of which the plaintiff got a decree for

ejectment. The Court considered the facts and circumstances of the

case and observed that where the court passed a decree for eviction

of the tenant, if the tenant is allowed to construct the structure on the

suit property it will create obstruction in execution of the decree and

passed the order of injunction till disposal of the miscellaneous case,

but in the present suit, the situation is otherwise.

Apart from non maintainability of application under Order 39

Rules 1 and 2 in a miscellaneous case, this is a suit for partition

among the plaintiff and major portion of the defendants got the suit

decreed on compromise leaving defendant No. 1 who is a co-sharer

as full brother of plaintiff. The present petitioner prayed for

injunction on the basis of compromise decree and the share allotted
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to him which is under challenge. In the event of allowing the case

and setting aside the decree, the property whatever, fell in the present

petitioner’s share will not sustain. Therefore, the trial court as well as

the appellate court rightly rejected the application not only on the

ground of applicability of provisions of the Code of Civil Procedure

Code in a miscellaneous case but also on merit finding that the

petitioner has no prima facie case to prevent a co-sharer from joint

enjoyment of the property by order of injunction. As such, I find that

both the courts below rightly refused injunction in favour of the

petitioner and finds no ground for interference by this Court.

Taking into consideration the above, this Court finds no merit

in the Rule as well as in the submissions of the learned Advocate for

the petitioner.

In the result, the Rule is discharged, however, without any

order as to costs.

Order of status-quo granted at the time of issuance of the

Rule stand vacated.
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The trial court is hereby directed to dispose of the
Miscellaneous Case No. 01 of 2020 expeditiously preferably within
02(two) months from the date of receipt of this judgment and order

without fail.

Communicate a copy of the judgment to the Court concerned

at once.

Helal-ABO



