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Md.Mansur Alam, J 

This appeal is directed against the judgment and decree 

dated 21.06.2023 (decree signed on 26.06.2023) passed by the 

learned Joint District Judge, 1st Court, Chattogram in Other Suit 

No. 346 of 2021 dismissing the suit.   

The facts, relevant for disposal of this appeal, in brief are 

that the plaintiff-appellant filed the Suit No. 346 of 2021 for the 

following reliefs: 
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a) A decree for declaration of right, title and possession 

over the suit land; 

b) Also for a declaration that the impugned B.S and P.S 

khatian is wrong and the plaintiff is entitled to get 

compensation to the scheduled land acquired by the 

Government.  

The plaintiff-apppellant alleged in his Plaint that R. S 

recorded tenant Annoda Choron and Gyanendo Choron while 

owing and possessing the suit land, entered into a contract for sale 

with the plaintiff fixing an amount 30,00,000/ and on refusal of the 

execution of the sale deed by Annoda Choron and Gyanendo 

Choron the plaintiff filed the  suit for specific performance of 

contract and got the deed of sale executed through court and 

became the owner and possessor of the suit land.  The plaintiff 

came to know that the B. S and P.S khatian is prepared and 

published wrongly by the name of some title less and possession 

less people. The tenant of R. S record or the previous purchaser of 

the plaintiff never transferred the suit land to any other person. The 

settlement under case no. 
D
60  in 1952-53 and khatian no. 775/34 

claimed by the defendants has no existence at all. The plaintiff has 

been possessed the suit land. So the plaintiff is entitled to get the 

declaration of right, title and possession over the suit land and also 

a declaration that the impugned P S and B S khatian is published 
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wrongly and entitled to get compensation which was awarded in L 

A case no. 5/2010-2011.  

Defendant-respondents nos.5-7,13(ka)-13(dha), 28, 34, 35-

37, and defendant appellant no’s 41-42 entered appearance in the 

suit by filing written statement denying all the materials allegation 

made in the plaint, contending, inter-alia, that there is no cause of 

action for filling the suit and the suit is barred by the provision of 

section 42 of Specific Relief Act and also by the provision of 

Order ⅤⅡ rule 3 of the Code of Civil Procedure. Plaintiff filed the 

case on false averments and as such, the suit is liable to be 

dismissed.          

Defendant-respondent stated in short is that the suit property 

was belonged to Gyanoda and Annoda and R S record was 

prepared in their name. The plaintiff on the basis of collusive 

bainanama instituted the suit no. 346 of 2021 and obtained a 

decree. The predecessor of the vendor of the plaintiff had no right, 

title and interest in the suit land. The possession of the suit 

property was not delivered to the plaintiff. The suit land of R S 

khatian no. 775/1 was sold in auction for realization of arrear rents 

and the same was purchased by the Government, thereafter the 

Government re-settled the suit land to Azizul Haque and Tofael 

Ahmed and accordingly khatian no. 775/34 was created in their 

names, the defendants have purchased the suit by way of sale 

deeds and B S khatian no. 833 was duly prepared and published in 

their name, that the defendants have filed a suit challenging the 
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aforesaid exparte decree  passed in favor of the plaintiff. The 

plaintiff has no possession in any part of the suit land. The 

defendants have been possessing the suit land by structuring house 

and others establishment and paying the rents.  

Upon consideration of the pleadings of the parties, learned 

Joint District Judge framed the following issues:- 

1. Whether the suit is maintainable in its present form and 

manner? 

2. Whether the suit suffers from defect of parties? 

3. Whether the plaintiff has right, title and possession over 

the suit land? 

4. Whether the P S and B S khatian published in relation to 

the suit land are wrong and of without any basis? 

5. Whether the plaintiff is entitled to get a decree, as prayed 

for? 

At the trial the plaintiff examined six witnesses and the 

defendant side examined 7 witnesses. Both the plaintiff and the 

defendants produced some documents to prove their case. Those 

are taken as exhibited by the trial Court. 

The learned trial Judge upon hearing the parties and on 

considering the evidence and materials on record by his judgment 

dated 21.06.2023 dismissed the suit mainly on the ground that the 

plaintiff-appellant has failed to prove his right, title and possession 

over the suit land and also has failed to prove any illegality of 
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preparation of mutation khatian no 775/34, P S  khatian no. 622 

and B S khatian 833.  

Being aggrieved and dissatisfied by the impugned judgment 

and decree dated 21.06.2023 passed by the learned Joint District 

Judge, 1st Court, Chattogram in Title Suit No. 346 of 2021, the 

plaintiff-appellant preferred this First Appeal. 

Mr. Md. Zakir Hossain, the learned Advocate appearing for 

the plaintiff appellant in the course of argument takes us through 

the impugned judgment, plaint of the suit, written statements, 

deposition of the witnesses and other materials on record and then 

submits that the trial Court below without applying its judicial 

mind into the facts of the case and law bearing on the subject most 

illegally dismissed the suit on the finding that the plaintiff-

appellant has been failed to prove his right, title and possession 

over the suit land. Learned Advocate further submits that the trial 

Court erroneously held the view that the Plaintiff has been failed to 

prove that R S mutation khatian no. 775/34 and B S khatian no. 

833 pursuant to PS khatian no. 626 is wrongly prepared in the 

name of the defendants vendor. He further submits that learned 

trial court is misconceived to take cognizance of the existence of 

settlement case no. 60/1952-53. Learned trial court arrived in a 

wrong decision finding that the plaintiff could not show P S 

khatian, rent receive etc in the name of the previous buyer of the 

plaintiff. Learned Counsel for the plaintiff appellant argues on this 

particular issue that since there was a case of specific performance 



 

6 

of contract pending in the court, so they could not pay the rent of 

the suit land and as such they could not obtain the rent receipt, 

mutation kahatian etc. The plaintiff appellant adduced Pw 2, Pw 3, 

Pw 5 and Pw 6 as witnesses to prove his possession in the suit land 

but learned trial Court could not properly evaluate their testimony 

in his judgment. Learned court below observed as to the relevant 

facts in favor of the plaintiff but passed the impugned judgment 

and decree dismissing the suit which is liable to be set aside and 

the suit should be decreed.  

On the other hand learned counsel for the defendant 

respondent Mr. Sherder Abul Hossain made his submissions that 

the plaintiff appellant claimed his title over the suit land by virtue 

of a decree of specific performance of contract but this decree 

simply does not create any right and title. Learned Counsel for the 

Respondent further argues that the alleged saf-kabala deed is not 

acted upon as the plaintiff could not show mutation, separate 

khatian, rent receipt, etc which has presumptive value in respect of 

possession over the suit land. Learned Counsel reiterated that there 

is no mention in the kabala deed about identification of the suit 

property and also about the boundary of the lands. The Respondent 

has been able to prove that their vendor Azizul and Tofael got the 

property by way of settlement case no. 60 in 1952-53, thereafter 

their successor sold out some of the land to the defendants and 

hence they have owning and possessing the suit property since the 

year 1952 to till today and in support of that claim the defendants 
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respondent fulfilled their all duties i e they paid rent to the 

government and their name were appeared in R S  khatian no. 

775/34, and also in B S khatian no. 833. Learned Counsel for the 

respondent further contended that the plaintiff appellant filed this 

case for simple declaration of title without giving any specification 

of the suit land and though they brought an amendment petition 

under order Ⅵ rule 17 of the Code of Civil Procedure but still the 

suit land remains unspecified. Lastly learned advocate for the 

respondent tailored his argument that the plaintiff sought 

declaration for 24.13 decimals of land which is beyond the ceiling 

of section 4 of the Land Reform Ordinance-1984. 

  Having heard the learned Advocates from both the sides 

and having gone through the materials on record including the 

impugned judgment of the trial Court, the only question that calls 

for our consideration in this appeal is whether trial Court below 

was justified in arriving at the findings that the plaintiff-appellant 

has been failed to prove their right, title and possession over the 

suit land by way of a deed executed through court in a case of 

specific performance of contract. Similarly the other question that 

calls for our consideration is whether learned trial Court rightly 

concluded that the P S khatian is rightly prepared in the name of 

the predecessors of the defendants.  

Now, let us scrutinize the evidences adduced by both 

the parties. 
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Plaintiff-appellant examined 6 witnesses namely plaintiff 

Zamaluddin as Pw1, Md. kamal as PW 2, Md. Rubel  as Pw3, 

Advocate Rajib Kumar choudhury as Pw 4, Md. Sirajul Haq as Pw 

5 and Abdul Hamid as Pw 6. On the other hand Defendant 

respondent examined 7 witnesses namely Aminul as Dw 1, Md. 

Zahurul Karim as Dw 2, Abdul Hamid Rana as Dw 3, Abu Saleh 

Shamsuddin as Dw 4, S M Zamiruddin as Pw Dw 5, Md. Yousuf 

as Dw 6 and Rafiqul Alam Chaudhury as Dw 7. On the part of the 

plaintiff appellant, different papers were submitted which 

exhibitted as Exbt. 1 to Exbt. 9 and on the part of the defendant 

respondent which exhibitted as Exbt. ka to Exbt. Uma 4 (1). 

P W-1 Jamal Uddin deposed that e¡¢mn£ pÇf¢šl j§m j¡¢mL ¢R­me 

Aæc¡ Qle cš J ‘¡ec¡l cšz a¡­cl e¡­j Bl| Hp ­lLXÑ quz a¡­cl AhaÑj¡­e 

a¡­cl 2 ®R­m p¤d£l l”e cš , pj£le l”e cš Ju¡¢ln b¡­Lz a¡l¡ e¡¢mn£ pÇf¢š 

h¡c£ hl¡hl 30/06/2000Cw a¡¢lM ¢h¢H²l SeÉ h¡ue¡e¡j¡ L­lz ¢e¢cÑÖV pj­ul j­dÉ 

h¡ue¡ c¢mm ®l¢S¢ÖVÊ L­l e¡ ¢c­m h¡c£ B¢fmL¡l£  p¤d£l J pj£l­el ¢hl¦­Ü 8/2003 

ew j¡jm¡ L­l p¤¢e¢cÑÖV fË¢aL¡­ll fË¡bÑe¡uz EJ² j¡jm¡u h¡c£ B¢fmL¡l£fr ¢X¢H² 

f¡u Hhw e¡j S¡l£ Ll­a ¢N­u ®c­M ¢h| Hp M¢au¡e ¢hh¡c£pq AeÉ hÉ¢J²­cl e¡­j 

fËÙºa q­u­Rz plL¡l e¡¢mn£ S¢jl ¢LR¤ Awn ýL¥j cMm L­l­Rz ¢hh¡c£­cl c¡h£ p¢WL 

eu ­k e¡¢mn£ S¢j M¡Se¡ h¡¢Ll c¡­u ¢em¡j qu Hhw Afl L¡E­L plL¡l Eq¡ 

h­¾c¡hÙ¹ ®cuz h¡c£ B¢fmL¡l£ fË¡¢bÑa j­a üaÄ ®O¡oe¡ ¢X¢H² f¡C­a qLc¡lz  

¢hh¡c£fr ®Sl¡u E­õÉM L­le ®k, 08/2003 ew j¡jm¡ ¢X¢H² La j¡­pl 

j­dÉ q­u­R a¡ a¡l pÈlZ ®eCz Bc¡ma La«ÑL fË¡ç c¢m­ml j¡dÉ­j ¢a¢e e¡¢mn£ S¢j 

h¡hc ®L¡e M¢au¡e fË¡ç qe e¡C h¡ M¡Se¡ c¡¢Mm Ll­a f¡­le e¡Cz ®k­qa¥ c£OÑ¢ce  

p¤¢e¢cÑÖV fË¢aL¡l BC­el Ad£e c¡­ulL«a j¡jm¡ ¢hQ¡l¡d£e ¢Rmz a¡l h¡ue¡e¡j¡u 
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¢f.Hp. M¢au¡e E­õM Ll¡ qu e¡Cz a¡l h¡u¡ e¡¢mn£ S¢j LM­e¡  M¡Se¡ ¢c­u­R ¢Le¡ 

a¡l pÈlZ e¡Cz ¢a¢e S¡e¡e ®k, h¡wm¡­c­nl ®m¡L 20 HL­ll  E­dÑ S¢jl j¡¢mL qC­a 

f¡­le e¡z ¢a¢e ®Sl¡u Aü£L¡l L­le ­k, a¡l Lh¡m¡c¡a¡ p¤d£l J p¤j£l h¡wm¡­cn 

ü¡d£e qJu¡l B­N i¡l­a Q­m ®N­Rez e¡¢mn£ c¢mm ­l¢S¢ÖVÊ  qJu¡l f§­hÑ ¢h¢iæ 

cç­l ®M¡S ¢e­u­Re a­h  A C land A¢g­p k¡e e¡Cz p¤d£l J pj£l h¡wm¡­c­n 

hph¡p L­le Hl pjbÑ­e ®L¡e S¡a£u pecfœ, ®i¡V¡l ¢mÖV, eÉ¡ne¡m BC¢X ¢Lwh¡ 

AeÉ ®L¡e c¢mm cÙ¹¡­hS c¡¢Mm L­le e¡Cz p¤h£l, pj£l, Al¦e J L«o·fc i¡la Q­m 

k¡Ju¡u a¡­cl NË¡­jl pÇf¢š a¡­cl e¡­j q¡m p¡w i¡la ¢qp¡­h ®lLXÑ qu ¢Le¡ a¡ 

¢a¢e S¡­ee e¡z 08/2003  ew j¡jm¡u L¡­L L¡­L fr L­l a¡ ¢a¢e S¡­ee e¡z ®L¡e 

®L¡e hÉ¢J²l L¡R ­b­L ö­ee ®k ¢h| Hp| ®lLXÑ im̈ q­u­R a¡ ¢a¢e hm­a f¡­le e¡z  

P W-2 Md. Kamal  c¡h£ L­le ®k, ¢a¢e e¡¢mn£ pÇf¢š­a i¡s¡¢Vu¡ 

¢q­p­h h¡c£l Ad£­e cMm ®i¡N L­lez e¡¢mn£ pÇf¢š­a Ol h¡¢s, N¡Rf¡m¡, 

¢VEhJ­um, ¢hc¤Év ¢jV¡l, h¡N¡e CaÉ¡¢c B­Rz  

­Sl¡u h­me ®k, ¢a¢e e¡¢mn£ S¢jl c¡N M¢au¡e hm­a f¡l­he e¡z La 

a¡¢l­M i¡s¡e¡j¡ c¡¢Mm L­le Hhw La a¡¢lM i¡s¡ Q¥¢J² qu a¡ ¢a¢e S¡­ee e¡z i¡s¡ 

Bc¡­ul l¢nc ¢a¢e c¡¢Mm L­le e¡Cz  

P W-3 Mohammad Rubel c¡¢h L­le ¢a¢e h¡c£l i¡s¡¢Vu¡ ¢q­p­h 

b¡­Lez  

­Sl¡u h­me ®k, e¡¢mn£ S¢j­a 15/20 ¢V Olh¡¢s B­Rz ¢hh¡c£NZ ®L¡b¡u 

cMm L­l e¡ L­l a¡ ¢a¢e S¡­ee e¡z  

P W-4 Advocate Rajit Kumar Chowdhury  ¢a¢e HC j¡jm¡u 

HÉ¡X­i¡­LV L¢jne¡l ¢q­p­h ¢e­u¡N ®f­u OVe¡Øq­m p­lS¢j­e Nje L­le Hhw 

Øq¡e£ui¡­h f¢lcnÑe L­l HL¢V ¢l­f¡VÑ c¡¢Mm L­le k¡ fËcx 1 ¢q­p­h ¢Q¢q²a quz 
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®Sl¡u ¢a¢e ü£L¡l L­le ¢a¢e p¡­iÑ S¡e¡ BCeS£¢h eez ¢a¢e ®k ¢ce ®e¡¢Vn ®ce ®p 

¢c­e e¡¢mn£ S¢j­a Nje L­lez ¢a¢e plL¡lfr BCeS£¢h­L ®L¡e ®e¡¢Vn ®ce e¡Cz  

P W-5 Sirajul Islam e¡¢mn£ S¢j­a i¡s¡¢Vu¡ ¢q­p­h B­Re Hhw e¡¢mn£ 

S¢j­a Ol, N¡Rf¡m¡, ¢VEhJ­um, f¡q¡l, ¢Vm¡ B­R j­jÑ c¡h£ L­lez  

®Sl¡u ¢a¢e ü£L¡l L­le ®k, ®k O­l ¢a¢e hph¡p L­le a¡l ®~cOÑÉ 29 q¡a 

Hhw fËØq 8/9 g¥V ®pM¡­e ¢a¢e f¢lh¡l f¢lSe ¢e­u hph¡p L­lez  

P W-6 Abdul Hamid a¡l p¡­rÉ h­m­Re e¡¢mn£ S¢j­a N¡Rf¡m¡, 

i¡s¡l Ol, ¢VEhJ­um B­Rz ¢a¢e h¡c£l i¡s¡¢Vu¡ ¢q­p­h ®pM¡­e hph¡p L­lez  

®Sl¡u ¢a¢e h­me ®k, 5/6 hRl B­N i¡s¡¢Vu¡ Q¥¢J² quz e¡¢mn£ c¡­N f¢lh¡l 

f¢lSepq phÑ­j¡V 8pq Se hph¡p L­lez  

On the other hand the DW examined 7 witnesses. D.W.1  

Aminul Islam h­me ®k, e¡¢mn£ S¢j M¡Se¡ h¡¢Ll c¡­u M¡p quz plL¡l h­¾c¡hÙ¹ 

®cuz  B¢SS¤m qL J ®a¡g¡­um Bqjc ®L e¡¢mn£ 50.53 HLl S¢j  12/11/2058 

a¡¢l­M h­¾c¡hÙ¹ ®cuz e¡¢mn£ S¢jl f¢lj¡Z 24.13 HLlzAh¢nÖV S¢j HC j¡jm¡u 

Bl¢SiJ̈² Ll¡ qu e¡Cz h¡c£l h¡u¡Ne 60 hvpl k¡hv e¡¢mn£ S¢jl cM­m e¡C h¡ 

a¡l¡ ®L¡e M¡Se¡ ®cu e¡Cz h¡c£ Bf£mL¡l£ 8/03 ew j¡jm¡ L­l h¡ue¡e¡j¡ c¢mm 

®l¢S¢ÖVÊ Ll¡l fË¡bÑe¡u z a¡l¡ e¡¢mn£ S¢j ¢h¢iæ a¡¢l­M Lhm¡j¤­m M¢lc L­lez HC 

¢hh¡c£­cl e¡­j Hhw L¢ba AeÉ¡eÉ hÉ¢J²­cl e¡­j e¡¢mn£ S¢j h¡hc ¢h. Hp. M¢au¡e 

p¢WLi¡­h fËQ¡¢la quz e¡¢mn£ 25.30 HLl pÇf¢š k¡­cl e¡­j e¡jS¡l£ q­u­R a¡l¡ 

HC j¡jm¡u fr euz i¡s¡¢Vu¡ ¢q­p­h h¡c£ ®k pjÙ¹ ®m¡L ®L p¡¢r L­l­Re a¡l¡ 

h¡c£l c­ml ®m¡Lz p¤d£l J pj£le Q¾cÐ Eiu i¡lah¡p£z AeÉ 193/06 j¡jm¡u 

S¡¢lL¡lL e¤l¦m B¢je p¤d£l J pj£le ®k i¡lah¡p£ ®pC j­jÑ ¢l­f¡VÑ fËc¡e L­lez 

A¢Sa L¤j¡l cš hl¡hl p¤d£l J pj£l­el e¡­j Power of Attorney S¡m L¡le 

EJ² pju p¤d£l J pj£le h¡wm¡­c­n h¡p Ll­a¡ e¡z a¡l¡ Bc¡m­a Bl. Hp. 
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775/1, 775/34, ¢f. Hp. 626, ¢h. Hp. 833/765/817/534/1 ew M¢au¡­el pC 

j¤ýl£ eLm Hhw Bl.Hp. ®Lp eðl 77/43-44 ew ­p­Vm­j¾V ®Lp eðl 60/52-53  

CaÉ¡¢c L¡NSfœ Bc¡m­a c¡¢Mm L­l­Rez  

­Sl¡u ¢a¢e h­me ®k, ¢hh¡c£­cl e¡­j ¢iæ ¢iæ Lhm¡ l­u­Rz a¡l e¡­j 

¢h.Hp. M¢au¡e 833, 715, J 717 fËÙºa q­u­Rz e¡¢mn£ pÇf¢š M¡Se¡ Ae¡c¡­u 

plL¡l M¢lc L­l¢Rm a­h ®pC Ae¡c¡u ®Lp eðl a¡l j­e e¡Cz  

D. W. 2 Md. Jahurul Karim deposed that  e¡¢mn£ S¢j M¡Se¡ 

h¡¢Ll c¡­u Aæc¡ Qle J ‘¡ec¡ l”e Qle Hl L¡R ®b­L 1952-53 p¡­m ¢em¡j q­m 

fËb­j plL¡l a¡ M¢lc L­l Hhw flhaÑ£­a ýj¡ue Bqjc Jl­g B¢SS¤m qL J 

®a¡g¡­u­ml e¡­j h­¾c¡hÙ¹ quz a¡­cl e¡­j 775/34 ew M¢au¡e pª¢Sa quz e¡¢mn£ 

S¢j h¡hc 34 ew ¢hh¡c£ a¡l hÉhp¡l fË­u¡S­e Standard Bank H håL l¡­Me 

Hhw GZ NËqZ L­lez h¡c£ e¡¢mn£ S¢j ®L¡e ¢ce cMm L­le¢e Hhw a¡l h¡u¡Ne HC 

pÇf¢š cMm L­le ¢ez e¡¢mn£ S¢jl ¢f. Hp. M¢au¡e B¢SS¤m J ®a¡g¡­um Hl e¡­jz 

Bh¤ CEp¤g, j¢el¦m, Bh¤ ®e¡j¡e Nw e¡¢mn£ ®S¡­a ¢LR¤ S¢j M¢lc L­lz  

D.W. 3  Abdul Hamid Rana deposed that e¡¢mn£ S¢jl ¢LR¤ Awn 

34 ew ¢hh¡c£ Bx Bq¡c Hl cM­m B­Rz EJ² S¢jl f¢lj¡e 17 L¡¢e 18 Nä¡  Bq¡c 

p¡­qh Q¡l ¢c­L ¢fm¡l ¢c­u cMm L­lez h¡c£ S¡j¡m­L LM­e¡ ¢a¢e cMm Ll­a 

®c­M¢ez  

­Sl¡u ¢a¢e Aü£L¡l L­le ­k, ¢a¢e Bq¡c Hl i¡s¡¢Vu¡ p¡r£ ¢q­p­h ¢jbÉ¡ 

p¡rÉ ¢c­u­Rz  

D. W. 4 Md. Abu Saleh Shamsuddin h­me ®k, ¢a¢e 13(L)-13(Y) 

ew ¢hh¡c£N­Zl Bj­j¡J²¡lz e¡¢mn£ S¢j 1952 p­e ¢em¡j quz aMe 189 ew ®S¡a 

pª¢ÖV quz Bx B¢SS J ®a¡g¡­u­ml e¡­j M¢au¡e ¢m¢fhÜ quz ®a¡g¡u¡­um Hl 

jªa¥É­a a¡l Ju¡¢lnl¡ e¡¢mn£ S¢jl ¢LR¤ Awn ®eR¡l Bqjc Hl ¢eLV ¢h¢H² L­lz 
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®eR¡l Bqjc Hl e¡­j 815, 817, 833 ew ¢h. Hp. M¢au¡e ¢m¢fhÜ quz ®eR¡l 

Bqjc Hl jªa¥Él fl HC ¢hh¡c£ 13(L)-13(Q) Ju¡¢lnp¤­œ j¡¢mL q­u cMm ®i¡N 

L­lz HC ¢ho­u a¡­L ®Sl¡ Ll¡ qC­m ¢a¢e h­me ®k, ®eR¡l Bqjc Hl c¢mm 

pÇf¡c­el pju ¢a¢e Ef¢Øqa ¢R­me e¡z c¢m­ml ®mML p¡r£ pe¡J²L¡l£ ®LE ®hy­Q 

e¡Cz c¢m­ml S¢j fË­aÉL c¡­Nl B¾c­l B­Rz plL¡l ®j¡V ¢L f¢lj¡Z S¢j A¢dNËqZ 

L­l a¡ ¢a¢e hm­a f¡l­he e¡z e¡¢mn£ S¢j­a ­a¡g¡­um Hl ®L¡e üaÄ ü¡bÑ ¢Rm j­jÑ 

®Sl¡l p¡­Sne ¢a¢e Aü£L¡l L­lez     

D.W. 5  S. M. Jamir Uddin a¡l p¡­rÉ h­m­Re e¡¢mn£ S¢j ®l¢i¢eE 

e¡ ®cJu¡l L¡l­e B¢SS¤m J ®a¡g¡­um Bqjc ®L plL¡l h­¾c¡hÙ¹ fËc¡e L­l Hhw 

a¡­cl e¡­j 189  ew ®S¡a pªSe Ll¡ quz flhaÑ£­a a¡­cl e¡­j Bl.Hp. 775/34 

ew e¡jS¡l£ M¢au¡e fËÙºa qu Hhw a¡­cl e¡­j ¢f.Hp. M¢au¡e quz a¡l¡ ¢h¢iæ hÉ¢J² 

hl¡hl qÙ¹¡¿¹l L­lez ®eR¡l Bqjc, g¢lc¡ ®hNj a¡­cl e¡­j qÙ¹¡¿¹l Ll­m a¡­cl 

e¡­j ¢h.Hp. 833, 834/1 J 765 CaÉ¡¢c M¢au¡e fËÙ¹a quz Bh¤ q¡¢eg J e¤l¦m 

B¢je a¡­cl Awn 4¢V Lhm¡u a¡l ¢eLV ¢h¢H² L­lez ¢a¢e e¡¢mn£ S¢j­a 6¢V Bd¡ 

f¡L¡ Ol ¢ejÑ¡Z L­l cMm ®i¡N Ll­Rez A¢Sa L¥j¡l ¢e­S Hhw AeÉ­cl f­r 

Bj­j¡J²¡l e¡j¡ fË¡ç q­u 30 mr V¡L¡ NËq­e h¡c£­L h¡ue¡e¡j¡ pÇf¡ce L­l ®ce 

j­jÑ hJ²­hÉ ¢a¢e Aü£L¡l L­lez  

­Sl¡u ¢a¢e h­me ®k, Ll h¡¢Ll j¡jm¡ qu 1952-53 p¡­m Eq¡l eðl 60 

¢Xwz ¢a¢e e¡¢mn£ S¢j­a N¡Rf¡m¡ ®l¡fe L­lez ®pM¡­e ihe ¢ejÑ¡Z L­l¢R­me, ¢hc¤Év 

pw­k¡N ¢c­u¢R­mez a¡l ®Lu¡l­VL¡l ¢Rmz ¢a¢e ®Sl¡u Aü£L¡l L­le ®k, ¢jbÉ¡ ®m¡L 

p¡¢S­u ïu¡ c¢mm pªSe L­le ¢Lwh¡ ¢jbÉ¡ i¡­h pÇf¢š c¡h£ L­le ¢Lwh¡ ®eR¡l 

Bjqc ®L¡e pÇf¢š a¡q¡l ¢eLV ¢hH²u L­le e¡Cz  

D.W. 6 Md. Yousuf  a¡l p¡­rÉ h­m­Re ¢a¢e 28 ew ¢hh¡c£­L ¢Q­eez 

¢a¢e 2 L¡¢e S¢j M¢lc¡p§­œ j¡¢mL quz ®pM¡­e a¡l 6 ¢V ¢Ve­nX Ol,  1¢V emL¥f 
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Øq¡fe L­lez ¢a¢e 28 ew ¢hh¡c£l ®Lu¡l­VL¡l ¢R­mez 1¢V O­l ¢a¢e b¡L­ae h¡¢L 

5¢V O­l i¡s¡¢Vu¡ ¢Rmz AeÉ L¡E­L cMm Ll­a ¢a¢e ­c­Me e¡Cz  

­Sl¡u ¢a¢e h­me ®L¡e¢c­L ¢L f¢lj¡Z S¢j a¡ ¢a¢e S¡­ee e¡z a¡­L ®j±¢ML 

¢e­u¡N ®cJu¡ q­u¢Rmz i¡s¡¢Vu¡ ®L ¢Rm a¡ pÈlZ e¡Cz j¡jm¡l h¡c£l e¡j S¡­ee e¡z 

®L¡e S¢j ¢e­u j¡jm¡ a¡J ¢a¢e S¡­ee e¡z  

D.W. 7 Rafiqul Alam Chowdhury as D.W.7 deposed that HC 

j¡jm¡u 41 ¢hh¡c£z ¢eS Hhw 42 ew ¢hh¡c£f­r p¡rÉ ¢c­µRez a¡l¡ ®k±bi¡­h e¡¢mn£ 

S¢j cMm L­lez e¡¢mn£ S¢jl p¡­hL j¡¢mL ¢Rm B¢SS¤m qL Hhw ®a¡g¡­um 

Bqjcz ®a¡g¡­um Bqjc Hl jªaÉ̈l fl a¡l Ju¡¢lnl¡ 26/12/1978 a¡¢l­M g¢lc¡ 

®hNj Hl ¢eLV ¢hH²u L­lz ®nM Bh¤m hpl Nw 06/3/1985 a¡¢l­M 80 naL S¢j 

a¡l ¢eLV ¢hH²u L­lez f­l a¡l¡ ¢LR¤ S¢j 42 ew ¢hh¡c£l ¢eLV ¢hH²u L­lez 

e¡¢mn£ S¢jl ¢h.Hp. S¢lf a¡­cl e¡­j e¡ qC­m a¡l¡ 917/21 ew j¡jm¡ c¡­ul L­le 

k¡ haÑj¡­e ¢hQ¡l¡d£e B­Rz e¡¢mn£ S¢j­a h¡c£ Bf£mL¡l£ ®L¡e cMm e¡Cz  

­Sl¡u ¢a¢e h­me ®k, a¡­cl c¡h£l h¡C­l Bl ®L¡e c¡h£ e¡Cz e¡¢mn£ S¢j 

A¢dNËqZ q­u­Rz e¡¢mn£ S¢j­a haÑj¡­e a¡­cl üaÄ cMm e¡Cz h¡c£f­rl ®Sl¡u 

h­me ®k, 193, 191 c¡­N a¡­cl c¡h£ B­Rz AeÉ c¡­N a¡­cl ®L¡e c¡h£ e¡Cz HC 

c¤­V¡ c¡N R¡s¡ AeÉ c¡­N h¡c£ S¢j ­f­m a¡­cl ®L¡e Bf¢š e¡Cz ­Sl¡u ¢a¢e h­me 

®k, 775/1 ew M¢au¡­el S¢j ¢a¢e c¡h£ L­le e¡Cz H M¢au¡­el j¡¢mL ®L ¢Rm ¢a¢e 

a¡ hm­a f¡­le e¡z e¡¢mn£ S¢j ¢em¡j qu a­h ®L¡e M¢au¡­el S¢j ¢em¡j qu a¡ 

¢a¢e hm­a f¡l­he e¡z e¡¢mn£ S¢j A¢dNËqZ q­u­Rz A¢dNËq­Zl V¡L¡ NËq­Zl SeÉ 

¢a¢e ®e¡¢Vn ®f­u­Rez h¡c£l¡ Hm.H n¡M¡ ®b­L ®L¡e ®e¡¢Vn f¡u ¢L e¡ a¡ ¢a¢e 

S¡­ee e¡z  

On careful perusal of the evidences and materials on record, 

we find that the plaintiff-appellant brought the original Title Suit 
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No. 346 of 2021 for a declaration of right, title and possession over 

the suit land and also for a declaration that the impugned B.S and 

P.S khatian is wrong and the plaintiff is entitled to get 

compensation to the scheduled land acquired by the Government 

pursuant to the L A case no. 5/2010 --2011.  

It is of the evident that the alleged title of the plaintiff 

appellant is based on the deed no 1470 dated 26/07/2003 which the 

plaintiff appellant got registered by virtue of a decree of the court 

in the case of 08/2003. Plaintiff’s contention was that one Ajit 

Kumar Dotto, attorney of the land owner Sudhir Ranjan and Samir 

Ranjan executed a bainanama in favor of the plaintiff and 

accordingly delivered possession to the plaintiff. But the plaintiff 

did not submit that bainanama before the court. It is very much 

pertinent to state that before establishing his (plaintiffs) own right 

and title, the plaintiff must have proved the title of his vendor. But 

the plaintiff is totally silent to produce any documents to this 

effect. On the other hand the positive case of the defendant is that 

the total land of R S khatian no. 775/1 has been sold by an auction 

for arrear rents and the government purchased the same. Thereafter 

the government re-settled the suit land to Humayun Kabir and 

Tofael Ahmed and as such jot no 189 has been created in their 

names and R S mutation khatian no.775/34 is opened. Also the P S 

khatian no. 626 has been recorded in their names accordingly. 

Thereafter the contesting defendants and the other defendants 

purchased the suit land from Humayun Kabir and Tofael and from 
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their successors. So apparently it appears that the right and title of 

the plaintiff appellant over the suit land is not established in any 

manner. It is also found that the plaintiff appellant purchased the 

property from the persons whose name were not recorded in the P 

S and B S khatian and who never pay rent to the government. So it 

can be concluded that the plaintiff purchased the suit land from 

some titleless people and purchased from them vests no title upon 

the plaintiff.  

 Also it is found that the plaintiff appellant has miserably 

failed to show any instrument such as mutation, rent receipts, 

holding number, and holding tax to prove his possession in the suit 

land. So we are convinced that, as the plaintiff failed to submit the 

instrument in support of his possession, so his alleged kabala deed 

is not ever acted upon. The plaintiff claims title on the basis of R S 

khatian and tried to take the benefit of presumption of title and 

possession in the suit land but the legal position does not support 

the plaintiff in this context. It is to be noted here that the R S 

khatian and P S khatian in Chittagong area had been prepared and 

published under the provision of section 3.B (5) of Bengal 

Tenancy Act and both these khatian has got presumptive value in 

respect of title and possession and P S khatian as being latest 

khatian, will prevail over the R S khatian. We found earlier that the 

P S khatian had been prepared in the name of the predecessors of 

the defendants. So it is well proved that the plaintiff appellant has 

failed to prove his possession over the suit land.  
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We can refer here the case of Noor Mohammed and others 

vs Mahobar Ali and others reported in 20 A D C at page 58 which 

reads as follows:  

“Since the plaintiffs have failed to prove their 

possession in the suit land, the present suit for 

declaration simpliciter without a prayer for 

consequential relief is hit by provision of section 42 of 

the Specific Relief Act and as such the present suit is 

not maintainable.”  

In another decision their Lordships observed the same view 

in the case of Erfan Ali vs Joynal Abedin Mian cited in 35 D L R 

at page 216 (A D) where it discloses that Rent receipts are the 

evidence of possession, and may be used as collateral evidence of 

title”.  

So in view of the above facts and circumstances and the 

decisions referred as above we can arrive at our observation that 

the plaintiff has failed to prove his possession over the suit land.  

The plaintiff appellant brought this suit with a prayer for 

declaration of title in respect of 24.13 acres of lands out of 105.33 

acres from R S khatian no 775/1. Thereafter the plaintiff brought 

amendment to his plaint in respect of his quantum of land from 

24.13 acres to 14.48 acres and out of which the quantum of 

acquired land stands 9.65. But though the plaintiff appellant 

amended his plaint but still his claim of 14.48 acres of land 

remains unspecified as there is no mention about the boundary and 
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also there is no mention about the possessor of surrounding lands 

in the schedule of the case. It is a settled principle of law that a 

court cannot pass any declaratory decree of an unspecified land. In 

this context the case of Karim Khan vs Kala Chand reported in 21 

B L C (A D) 2016 at page 81 is very much relevant to refer here 

which reads as follows: 

“Where the subject-matter of the suit is immovable 

property, the plaint shall contain a description of the 

property sufficient to identify it, and, in such case 

property can be identified by boundaries or numbers 

in a record of settlement of survey, the plaint shall 

specify such boundaries or numbers.”  

  But in this case the plaintiff appellant did not specify his 

claim of land such as boundaries, quantum of land and the 

possessor of his adjacent plot in particular.  

The present suit is barred under section 42 of the Specific 

Relief Act. In this circumstance we can refer here the case of 

Jahangir Alam (Md) and others vs Shabdir Ahmed and others 

reported in 22 B L C (A D) at page 75 which reads as follows:  

“In the absence of partition of the undivided jote the 

plaintiff cannot pray for simple declaration of title 

without praying for partition by impleading all the co-

sharers”. Also we find the same view adopted in the 

case of Shabiha Khanam vs Jaitun-Bibi referred in 3 

M L R at page 15 (A D) where it discloses that: 
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“To grant a declaration of title to a specified portion 

of land is the discretion of the court. In the absence of 

any evidence as to the partition of share of joint 

property, the plaintiff although has title and interest to 

the purchased land, cannot maintain a suit simpliciter 

for mere declaration of title to the portion of his share 

without seeking relief in the form of partition.” 

We can take support of the case of Hedayetullah and others 

vs Foyzunnesa Begum and others cited in 18 B L C at page 139 (A 

D) where it is observed that “ a court of law cannot pass a decree 

in respect of land which is not specified.”   

  The aforesaid arguments advanced by the Learned Counsel 

of the defendant respondent merits consideration. So a decree for 

declaration of an unspecified land cannot be granted in any way. 

As such the prayer of the plaintiff is hit by the provision of Order 7 

Rule 3 of the code of civil procedure.  

The present suit is also barred by the provision of section 4 

of the Land Reform Ordinance 1984. The plaintiff claims 24.13 

acres of land by way of his kabala deed no 1470 dated 26.07.2003 

and he prays declaration of title in his present suit for the same 

quantum of land. According to the provision of section 4 of the 

Ordinance the plaintiff is not entitled to hold more than 20 acres of 

land altogether. The plaintiff though altered the quantum of land 

from 24.13 acres of land to 20 acre but still it suffers from 

unspecification as it is discussed above. 
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The plaintiff claimed compensation for 9.65 acres of land 

but this portion of land is also unspecified. The plaintiff as failed to 

prove his title in any quantum of land described in the schedule of 

the plaint and as the plaintiff did not get any notice from the Land 

Acquisition office, so the plaintiff is not entitled to get the relief of 

compensation from the government.   

 We also find sufficient basis of the observation of the 

learned trial court that the defendants have also failed to prove his 

right, title and possession over the suit land beyond any reasonable 

doubt. The contesting defendant though claimed to have been in 

possession in the suit land but they brought different suits in 

different Courts praying for different relief which are contradicts to 

each other. These defendants’ respondents stated different version 

to prove their possession over the suit land. Also they challenged 

the version of the deeds of each other in one’s deposition. So the 

evidences raised by the defendants are not sufficient to believe that 

they have right title and possession over the suit land. Learned trial 

thus rightly concluded that the plaintiff is to prove his own case, 

the plaintiff cannot rely on the weakness of the defendants to get 

relief in any manner as prayed for.  

  We noted that the plaintiff appellant obtained a decree in 

the case of 08/2003 for specific performance of contract against his 

vendor Sudhir and Somir within 1 month and 27 days. Plaintiff as 

Pw 1 stated in his cross examination that he has no knowledge 

whether he had obtained decree within one month and twenty 
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seven days from filing the suit which in a sense discloses his 

admission of filing his suit in the above term. Admittedly the 

government was made party in that suit. So in such case two 

months prior notice is necessary before filing a case. Where a suit 

is instituted without such notice, the court shall allow three months 

notice to the Government to submit its written statement. But here 

in this case the plaintiff did not comply this mandatory provision 

of law which invalidated the alleged decree. Moreover the 

defendants challenged that Sudhir and Somir did not live in 

Bangladesh. The plaintiff respondent to rebut the contention of the 

defendant respondent could not show any documents such as voter 

list, holding no etc. More so the process server Nurul Amin in 

other suit no 193/06 submitted report that Sudhir and Somir are 

Indian resident. So in this circumstance the alleged bainanama 

executed on 30.06.2000 in the name of Sudhir and Somir is totally 

false and baseless.     

   On meticulously perusal of the entire evidence both oral 

and documentary, it appears that learned trial Court rightly 

observed that plaintiff-appellant has been failed to prove his right 

title and possession over the suit land by adducing sufficient 

evidences. The plaintiff-appellants kabala deed is not acted upon 

and hence, they did not get possession over the suit land. 

Therefore, we are constrained to hold that the impugned judgment 

of the trial Court below is not liable to be interference. The learned 

trial judge correctly and properly evaluate  the evidence on record 
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as to right, title and possession of the defendants-respondent in the 

suit land and rightly concluded that the plaintiff-appellant by 

adducing evidence could not prove his right title and possession in 

the suit land.  

   On appreciation of the evidence of Pw 4 Advocate 

Commissioner Rajit Kumar Choudhury, his commission report, 

evidences of tenants in the suit land Pw 2, Pw 3, Pw 5, and Pw 6 

and the electricity bill exhibitted as 4, 4(ka), 4 (kha), we found that 

as many as 15 family live there in 10 houses in a very small and 

negligible area of the suit land. Without considering the matter that 

whoever their landlords are and to whom they pay their rents, the 

government should allow them to continue living there by way of 

lease fixing a minimum amount of rent.      

In view of our discussion made in the forgoing paragraph by 

now it is clear that the instant appeal must failed. 

In the result, the appeal is dismissed.  Connecting rule is 

hereby discharged.  

The impugned judgment and decree dated 21.06.2023 

passed by the learned Joint District Judge, 1st Court Chattrogram in 

Title Suit No. 346 of 2021 decreeing the suit is hereby affirmed.  

Pw 2, Pw3, Pw 5, Pw 6 and some other who are now living 

as tenant in a small portion of the suit land. The plaintiff has a 

reasonable claim to settlement because of his long possession and 

improvement made in a very small portion of the suit land. The   

Court, however, cannot issue any direction to the Government in 
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the matter of settlement of the Government khas land. It is for the 

Government to decide but it is expected that the discretion of the 

Government will be exercised judicially if the plaintiff applies for 

settlement of the suit land.  

 Send down the lower Courts record with a copy of this 

Judgment to the Courts below at once. 

 

 

 

Sheikh Abdul Awal, J 

 

 

        I agree 
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