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Present:
Mprs. Justice Farah Mahbub.
And
Mpr. Justice Muhammad Mahbub Ul Islam

Farah Mahbub, J:

Since common question of law and facts are involved in both these
2(two) writ petitions as such, those have been heard together and are
being disposed of by this single judgment.

Challenging transposition of Indurkani Upazilla to constituency
Pirojpur-1 and Nesarabad Upazilla to Pirojpur-2 by the Election
Commission, the respondent No.l while publishing the final list of the
respective territorial constituencies under Section 6(4) of the ‘SR AR
TR e S [dEe =2, 202 on 01.06.2023 (Annexure-A) the
petitioners as being the voters of the respective constituencies filed the
instant writ petitions mainly on the contention that preliminary list so had
been published by the Election Commission in official gazette on
26.02.2023 (Annexure-D) under Section 6(3) of the said Act, 2021 after
re-determination of the territorial constituency “........ Arors TR «stiwiR
At oFs f«faet Ff@” does not contain creation of a new administrative
area (T97 2PN @&TSl) or extension (7R9) or repeal thereof (e
?cR). Consequently, the voters of the respective areas have been deprived
to place their respective objections effectively. As such, transposition of
the respective areas of the respective constituencies by the Election
Commission while publishing the final list of the territorial constituencies
under Section 6(4) of the Act, 2021 is an act/ order passed without lawful
authority and hence, have no legal effect; whereupon instant Rules Nisi

were issued by this Court.



Article 65(1) of the Constitution of the People’s Republic of
Bangladesh (in short, the Constitution) provides for establishment of
Parliament “Jatiya Sangshad” vested with the legislative power of the
Republic. Article 65(2) provides that Parliament shall consist of a number
of members to be elected in accordance with law from single territorial
constituencies by direct election.

Amongst the respective functions of the Election Commission,
established under Article 118 of the Constitution, vide Article 119(1)(c)
of the said Constitution, the Commission is also required to delimit the
constituencies for the purpose of election to Parliament in accordance
with the Constitution and any other law passed by the Parliament in this
regard. However, vide Article 124 subject to the provisions of the
Constitution the Parliament is empowered to promulgate law in
connection with matters of election to Parliament including delimitation
of constituencies.

In order to provide for the delimitation of constituencies for the
election to Parliament at first Ordinance No.XV of 1976 was promulgated
under the name and style “Delimitation of Constituencies Ordinance,
1976”. Said Ordinance was subsequently repealed with the promulgation
of ‘G TR WEABA @atzR A= fdie =ige, 2025” (Act No.14 of 2021)
(in short, Act, 2021).

However, in order to fulfil the object of the Constitution and Act
No.14 of the 2021 Section 6(1) of the Act, 2021 empowers the Election
Commission to divide the whole country into as many single territorial
constituencies as the number of members to be elected under Article 65(2)
of the Constitution has been prescribed for the purpose of election to the

seats in Parliament. Vide Section 6(2) of the said Act every constituency



shall be delimited by the Commission keeping in view of the
administrative convenience, so that each constituency reflects compact
area; also, due consideration shall be made, as far as practicable, to the
distribution of population as given in the last census report.

Section 6(3) empowers the Commission to publish in the official
gazette a preliminary list of territorial constituencies after making such
enquires and examining such records, if deems necessary, specifying the
respective areas proposed to be included in the respective constituency
with notice inviting objections and suggestions, within the prescribed
period, as has been specified therein.

Vide Section 6(4) the Commission shall, after hearing the objection
and opinion, if there be any, received by it and on consideration of the
context ‘TFaxs”, if deems necessary, make such amendment in the
preliminary list published under Section 6(3) and also, after making
necessary correction of any unintentional mistake or omission publish in
the official gazette the final list of the respective territorial constituencies
specifying the respective areas included in each of such constituency.

Section 6 is accordingly quoted as under for ready reference:

“ GEE [ GETET WA [FhA9, TN - (3) FENT ¢ 9T W37
CmTa 9B, BN, TIFAT b@(3) THCRT GRS TP AT L7 %
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(8) T, ©7POT 1€ WG G2 AT 7 ACF, S J29 P G TG,
Qe B CAYG Ned PR CA-KF (9) 97 FhT JPIN© KNAENE Oferry gfv”;fj}”’”
SRS FLNGT PG, TR AVRIP© Iy @7 T [9gife Qfeeer 62 LG P
ST Sl [FFI5I BT TN GRSy A1 GeET G

From a combined reading of Section 6(2), (3) and (4) it is apparent
that the Election Commission shall publish a preliminary list containing
the proposed area(s) to be included in the respective constituencies with
option to raise objection or to place opinion. Considering the objections
and suggestions, if any, so have been received by it and also, keeping in
view of the administrative convenience that each constituency is a
compact area and having regard to the distribution of population as
reflected in the last census report the Commission shall publish in the
official gazette the final list of territorial constituencies showing the
respective areas included in each of such constituency upon making
necessary amendment in the preliminary list, if it deems fit.

However, vide Section 8(1), subject to sub-section (2) the
Commission is empowered to delimit afresh the territorial constituencies
upon completion of each census for the purpose of election to Parliament
to be held following such census. However, for any other reason which
the Commission considers it proper /fit “€*&” entitles it to make fresh
delimitation of the territorial constituencies before each election to
Parliament. If, however, for the acts of God or for any other reasonable
reason whatsoever the Commission fails to  delimit territorial
constituencies afresh under sub-section (1) and prior thereto necessity

for holding parliamentary election crops up, said general election shall be



held on the basis of the last prescribed delimitation area of the respective
territorial constituencies, as has been provided under Section 8(2).

Vide sub-section (3) of Section 8 while publication of the list of
territorial constituencies in gazette under sub-section (1) upon retaining its
geographical uniformity and area intact the Commission is required to
endorse only the administrative charge, if there be any.

In other words, before each general election to Parliament the
Election Commission is required to publish the list of the respective
territorial constituencies specifying the areas included in each of such
constituency including the amended one.

Section 8 is reproduced below for cursory glance:
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In the given context, Mr. Yousuf Hossain Humayun, the learned
Senior Advocate appearing with Mr. M. K. Rahman, the learned Senior
Advocate along with Mr. M. Sayed Ahmed, the learned Senior Advocate
with Mr. Mustafizur Rahman Khan, the learned Advocate for the
petitioners in both the writ petitions submits that the preliminary

notification dated 26.02.2023 (Annexure-D) published by the



Commission under Section 6(3) of the Act does not propose the changes
so have been brought about subsequently while publishing the final list
dated 01.06.2023 (Annexure-A) under Section 6(4) in connection with
constituency Nos.127 Pirojpur-1  and 128 Prirojpur-2 by omitting
Nesarabad Upazilla from the territorial limits of the former and including
it in the latter and by omitting Indurkani Upazilla from the territorial
limits of the latter and including it in the former. Consequently, he goes to
submit that the local inhabitants never had a proper opportunity, within
the meaning and intendment of the law, to register objection on any such
change before the Election Commission. He further goes to contend that
said notification dated 26.02.2023 published under Section 6(3) of the Act
was defective, for, though it states to have predetermined the territorial
limits of the listed constituencies but, in fact, no change was proposed
either of any administrative area or extension or repeal thereof in respect
to Constitution No.127 Pirojpur-1 and 128 Pirojpur-2 respectively. In
other words, he goes to argue that it does not reflect any administrative
change whatsoever in view of Section 8(3) of the Act.

Accordingly, he submits that the impugned notification dated
01.06.2023 (Annexure-A) publishing the final list with change of areas in
the respective territorial constituencies bearing No.127 and 128 is liable to
be declared to have been passed without lawful authority and hence, of no
legal effect.

Per contra, Mr. Md. Kamal Hossain Meahzi, the learned Advocate
appearing for the respondent No.l by filing affidavit-in-opposition and
supplementary affidavit to the affidavit-in-opposition submits that Section
6(3) of the Ain of 2021 requires publication of a preliminary list with

proposed areas of the respective constituencies. It does not mandatorily



require the Election Commission to publish the preliminary list with the
proposal of changes in the respective constituencies. He further submits
that as per requirement of Section 6(3) upon publication of the
preliminary list with the proposed areas of the respective constituencies
dated 26.02.2023 the Commission invited claims/objections/opinions
from the residents of the concerned constituencies. In response thereof the
residents of the said constituencies including the petitioner No.1 of writ
petition No.7357 of 2023 submitted their proposals in writing supporting
/opposing the said preliminary list. On receipt thereof the Commission
provided opportunities to the respective residents to place their objections/
opinions, as the case may be, on the date so was fixed for public hearing.
Upon hearing those residents and also, considering the territorial
uniformity, administrative conveniences and distribution of population the
Commission ultimately published the final notification in exercise of
power as conferred under Section 6(4) of the Act, 2021 interposing the
respective areas in the respective territorial constituencies.

He also submits that the instant writ petition is devoid of any
substance in view of the facts that the Election Commission committed no
illegality in delimiting the constituencies in question, while discharging
its constitutional as well as statutory functions as provided under Article
119(1)(c) of the Constitution read with Section 6 of the Act, 2021.

In support of the contentions of the respondent No.l1 Mr. Murad
Reza, the learned Senior Advocate appearing with Mr. Md. Hasan Abdul
Quium, the learned Advocate on behalf of the added respondent No.4 by
filing a separate set of affidavit-in-opposition submits that the respondent

No.l published a preliminary list vide gazette notification dated 26.02.

2023 under Section 6(3) of the Act, 2021 inviting the inhabitants of the



respective areas to place written demands/objections/suggestions and
opinions. However, vide notification dated 05.04.2023 the respondent
No.1 fixed respective dates for public hearing of those inhabitants who
filed objections/made recommendations on the said preliminary list. The
added respondent No.4, however, attended and expressed his opinion for
including Nesarabad Upazila under the territorial constituency of
Pirojpur-2. Ultimately, upon hearing the petitioners and others including
this respondent the Election Commission vide the impugned notification
dated 01.06.2023 had finally published the list of the respective areas
included in the respective territorial constituencies.

In this regard drawing attention to Annexure- 2 of the affidavit in
opposition filed by the respondent No.l he also submits that the
petitioners supporting the preliminary list published on 26.02.2023 made
a proposal requesting the Election Commission not to delimit the
constituency of Pirojpur-2. On the other hand, the majority of the
applicants including the respondent No.4 being the voters of the
concerned constituency proposed for delimitation of the constituencies on
the grounds, amongst others, that if the delimitation was done according
to their proposal, it would bring equality in distribution of
voters/populations of the respective constituencies. Upon hearing the
parties in support of their respective proposals, the Election Commission
vide the impugned gazette notification dated 01.06.2023 had published
the final list of the respective areas under Section 6(4) of the Act, 2021
which were included in the respective territorial constituencies. Thus, he
submits, it is evident that prior to publication of the final list the
petitioners including all the inhabitants of the respective areas were

afforded a fair chance of hearing. Accordingly, he submits that the
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contention of the petitioners of not being able to effectively place their
objections, falls through.

However, so far the locus standi of the petitioners are concerned
both the respondent No.l and the added respondent No.4 conjointly
argued that the petitioners are not aggrieved persons within the meaning
of Article 102 of the Constitution. In this regard, it has been contended
that admittedly, instant writ petition has not been filed in public interest,
nor it has been filed to redress the grievances of any unprivileged/ less
fortunate class for protection of their respective rights guaranteed by the
Constitution. Rather, the petitioners are interlopers, set by the vested
quarters to file the instant writ petition out of political motive.

Accordingly, the emphatic contention of the respondents
concerned is that both the Rules being devoid of any substance are liable
to be discharged.

Mr. A.F. Hassan Ariff, the learned senior Advocate, who appeared
in this matter as an amicus curie, at the very outset drawing attention to
Article 7(2) of the Constitution submits that our Constitution is, as the
solemn expression of the will of the people, the supreme law of the
Republic. Article 65(1), he goes to submit, creates Parliament vested with
the power to promulgate statute. At the same time, vide Article 65(2) the
Constitution provides the number of the members of Parliament to be
elected in accordance with law from single territorial constituencies by
direct election. In this connection, referring to Article 119(1)(c) of the
Constitution he goes to argue that amongst the respective functions, which
the Election Commission has been bestowed upon to do, one of the
important functions of the Election Commission is to delimit the

constituencies for the purpose of general election. To that effect, the
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Constitution vide Article 124 has empowered the Parliament to
promulgate law including the matter of delimitation of constituency.
Resultantly, Act No.14 of 2021 came into force prescribing the respective
duties and functions of the Election Commission along with the respective
procedures to be followed by it before each general election.

In this connection, placing Sections 6 and 8 of the Act, 2021 he
goes to submit that prior to publication of the notification inviting
objection/opinion from the inhabitants of the respective constituency on
the areas proposed to be included in the respective territorial constituency
the Election Commission itself has the power to enquire into, examine the
relevant documents in order to make reasonable and practical proposal
towards delimitation of the areas concern. In other words, he submits that
the Legislature does not appear to have mandatorily required the Election
Commission to incorporate proposed change of areas while publication of
the preliminary list under Section 6(3). However, he submits, after
hearing on the objections and opinion, if there be any and considering all
relevant aspects in particular administrative convenience with regard to
compact area as well as population the Commission finalizes its decision
with amendment of the preliminary list, if so requires, by publication of
the final list showing the areas included in the respective territorial
constituencies.

In view of the respective provisions of the Constitution and the Act
No.14 of 2021 and also, considering the submissions of the respective
contending parties let us first have a look at the relevant part of the
general notification dated 26.02.2023 published in gazette on 26.02.2023
(Annexure-D) by the Election Commission under Section 6(3) of the Act,

2021, which is a preliminary list containing the areas proposed to be
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included in the respective 300 territorial constituencies of the country,
keeping in view of the administrative convenience, geographical

uniformity and population etc., which is quoted as under:
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As has been observed earlier, vide Section 8(1) subject to sub-
section (2) before every general election, Election Commission is required
to publish the list of areas included in the respective territorial
constituencies following the procedures as provided under Section 6 in
particular keeping in view of the geographical uniformity and population
of the said constituency. However, prior thereto the Legislator has made it
incumbent upon the Election Commission under Section 6(3) to publish a
list of the areas proposed to be included in the respective territorial
constituencies with notice upon the inhabitants of the respective
constituencies to raise/place written objection/recommendation/opinion, if
there be any. In compliance thereof respondent No.l has published the
general notification dated 26.02.2023 (Annexure-D). Admittedly, said list
contains the respective areas proposed to be included in the respective
constituencies. However, so far constituency Nos.127 Pirojpur-1 and 128
Pirojpur-2 are concerned the Election Commission has mentioned the
names of the respective areas as were retained earlier by it while
publishing the final list under Section 6(4) dated 30.04.2018 for the
general election, 2018.

In this regard, the emphatic contention of the petitioners is that
while publishing preliminary list under Section 6(3) the Election
Commission is required to endorse the proposed ‘“change” of the
respective areas; otherwise the local inhabitants will not have proper and
effective opportunity to place their respective objections on such change
of areas; hence, goes to defeat their fundamental rights as guaranteed
under Articles 27 and 31 of the Constitution.

Said contention of the petitioners is a misconceived one, for,

nowhere within the four corners of Section 6(3), the Legislature has
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bound the Election Commission to endorse the “proposed change of
areas” while inviting the inhabitants of the respective constituency to
raise objection or place their opinion in support thereof. The requirement
of law under Section 6(3) is to endorse “proposed area” to be included in
the respective territorial constituency. Moreso, with the use of the words
e, CTECE &G TG 97 AT, I7 U, G 929 P 972 (PGTS, [ P TG
N0 FRCET GA-4F] (©) 97 AT SAPINC LN2UTE OB LG FLNGT PRI, ..o ”1n
Section 6(4), the intention of the Legislature becomes abundantly clear
that change of area, if so requires, is to be endorsed by the Election
Commission only after hearing the objection/receiving opinion and
considering other required documents on administrative convenience,
upon making necessary amendment of the preliminary list published
under Section 6(3) of the Act, 2021.

In the instant case, as it appears from records as annexed in the
affidavit-in-opposition filed by respondent No.l that the Election
Commission while publishing preliminary list on 26.02.2023 (Annexure-
D) under Section 6(3) duly endorsed/incorporated the respective areas to
be included in the respective constituencies with invitation to the
inhabitants of the respective territorial constituencies to submit written
objection/demand/recommendation/opinion on the said list. Accordingly,
the Commission vide notification dated 05.04.2023 fixed respective dates
for public hearing of the respective constituencies including Constituency
Nos. 127 Pirojpur-1 and 128 Pirojpur-2 (Annexure-1A of the said
affidavit-in-opposition filed by the respondent No.1). In response thereof
24 inhabitants/voters of the respective constituencies including petitioner
No.1 of writ petition No.7357 of 2023 submitted objections/opinions/

recommendations before the respondent No. 1 in support of / against the
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preliminary list dated 26.02.2023 (Annexure-2 of the Affidavit-in-
opposition). However, on perusal of the said list it appears that
objection/opinions have been placed by the inhabitants concerned
primarily taking into consideration of population of the respective areas.
The Commission upon hearing the said inhabitants concern took decision
on 14.05.2023(Annexure-3) to interpose the respective areas of the
territorial constituencies in question.

Relevant part of the said decision dated 14.05.2023 is quoted as
under:
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In view of the above position of law and considering the facts and
circumstances of the instant case, we have no manner of doubt to find that
publishing the final list by the respondent No.l under Section 6(4) of the
Act, 2021 on 01.06.2023 (Annexure-A) transposing 2 (two) upazillas of
the concerned territorial constituencies considering the objections/
opinions/recommendations and mainly keeping in view of the
geographical uniformity and population of those 2(two) areas, does not
suffer from any illegality requiring interference by this Court under
Article 102 of the Constitution.

However, the locus standi of the petitioners of both the writ

petitions has been assailed by the respondents on the claim that they were
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afforded a fair chance of hearing before publication of the final gazette
notification dated 01.06.2023 and that they being interlopers set by the
vested quarters out of political motive hence, their contentions cannot be
entertained in the eye of law.

The cardinal issue being raised by the petitioners, as being the
voters of Constituency Nos. 127 Pirojpur-1 and 128 of Pirojpur-2, is
whether the Election Commission while publishing the preliminary list
under Section 6(3) of the Act is required to incorporate the proposed
change of areas in the respective territorial constituencies for raising
effective objection or giving opinion thereto.

Said issue having involved question of interpretation in the light of
the Constitution and the Act No. 14 of 2021 hence, the petitioners, except
petitioner No.l of writ petition No. 7357 of 2023 who has duly raised
objection in writing in response to the preliminary list published by the
respondent No.1 under Section 6(3) of the Act, 2021, have locus standi to
challenge the impugned notification dated 01.06.2023 published by the
Election Commission under Section 6(4) of the said Act.

In the result, both the Rules are discharged without any order as to
Costs.

Communicate the judgment and order to the respondents concerned

at once.

Muhammad Mahbub Ul Islam, J:

I agree.

Montu (B.O)



