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At the instance of the petitioners, the Rule was issued by this 

Court with the following terms: 

“Leave is granted. 

Records of the case need not be called for. 

Let a Rule be issued calling upon the opposite 

parties to show cause as to why the judgment and 

order dated 09.11.2022 passed by the learned 

District Judge, Lakshmipur in Civil Revision No. 

25 of 2022 allowing the revision in part and 

affirming the judgment and order dated 

26.09.2022 passed by the learned Joint District 

Judge, Second Court, Lakshmipur in Title Suit No. 

18 of 2022 arising out of Title Suit No. 150 of 

2019 allowing the application filed by the 
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defendant No. 28 for expunge the chief and cross-

chief of DW, Ismail Khan shall not be set aside 

and/or such other or further order or orders 

passed as to this Court may seem fit and proper.” 

Facts leading to the issuance of the Rule are inter alia that the 

instant petitioner as plaintiffs instituted Title Suit No. 150 of 2019 which 

was later on, renumbered as Title Suit No. 18 of 2022. The defendants 

contested the suit by filing written statement denying the material 

allegations set out in the plaint. The defendant No. 28 being an added 

defendant contested the suit by filing separate written statement. After 

conclusion of the trial, the suit was fixed for hearing argument on 

26.09.2022. On that date, the defendant No. 28 filed an application for 

expunging the evidence of DWs as it was not taken down in accordance 

with law. Upon hearing, on 26.09.2022, the learned Joint District Judge 

was pleased to withdraw the suit from the argument stage and again 

fixed for PH holding the view that all the witnesses of the plaintiffs and 

defendants may be examined afresh.  

Impugning the judgment and order of the learned Joint District 

Judge, the plaintiff-petitioners preferred Civil Revision No. 25 of 2022 

before the Court of the learned District Judge, Lakshmipur. Upon 

hearing, the learned District Judge was pleased to allow the Revisional 

Application with modification and directed the learned Joint District 

Judge for recording the evidence of the DW-2, DW-3 and DW-4. 

Impugning the judgment and order of the learned District Judge, the 
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petitioners moved this Court and obtained the leave, Rule and stay 

therewith.  

Mr. Md. Moniruzzaman, the learned Advocate of the petitioners 

submits that the learned Joint District Judge, Second Court, Lakshmipur 

without considering the facts and circumstances of the case and legal 

position involved in this case most illegally allowed the petition for 

expunging the evidence of all the witnesses of the plaintiffs and the 

defendants who were earlier examined and cross-examined but the 

learned District Judge modified the order of the learned Joint District 

Judge without any legal basis rather he has flouted the well settled 

principle of law that once evidence recorded that cannot be expunged 

later on, therefore, the impugned judgment and order of the learned 

District Judge is liable to be struck down to secure the ends of justice.   

Per contra, Mr. Khalilur Rahman, the learned Advocate along 

with Mr. Maqbul Ahmed for the opposite parties submits that the learned 

Joint District Judge, First Court, Lakshmipur did not record the evidence 

of the witnesses of the added defendant No. 28, therefore, the defendant 

No. 28 filed an application invoking Section 24 of the Code of Civil 

Procedure, in short ‘the CPC’ for withdrawing the aforesaid suit from 

the Court of the learned Joint District Judge, First Court, Lakshmipur 

and to transfer the same to any other competent court and accordingly, 

the learned District Judge was pleased to transfer the original suit to the 

Court of the learned Joint District Judge, Second Court, Lakshmipur; 

therefore, the learned Joint District Judge after considering the facts and 
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circumstances of the case expunged the evidence of the DWs and PWs 

and again the suit was fixed for peremptory hearing. He further submits 

that the learned District Judge by applying his judicial mind rightly held 

that the evidence of the DW-2, DW-3 and DW-4 shall be taken afresh or 

once again; therefore, there is no apparent reason to interfere with the 

decision of the learned District Judge. Hence the Rule is liable to be 

discharged to secure the ends of justice; otherwise, it will entail serious 

prejudice to the defendant-opposite parties.   

Heard the submissions advanced by the learned Advocates of the 

petitioners and the opposite parties at length and perused the materials 

on record with due care and attention and seriousness as they deserve. 

The convoluted question of law embroiled in this case has meticulously 

been waded through. 

The learned Joint District Judge in one breath held that there is no 

scope to expunge the evidence recorded earlier but in another breath, the 

learned Joint District Judge held that all the witnesses who were 

examined and cross-examined earlier may be recalled for fresh 

examination-in-chief and cross-examination. In this respect, the 

observation of the learned Joint District Judge may be read as follows:   

ÒDch©yy³ †cÖÿvc‡U, AvB‡bi mswkøó weavbmn bw_, `iLv¯Í I 

hveZxq cÖvmw½K `wjjvw` wek` ch©v‡jvPbv Kiv nj| mvwe©K 

ch©v‡jvPbvq Av`vj‡Zi wbKU cÖZxqgvb nq †h, †gvKÏgvi mKj 

c‡ÿi cÖwZ mgvb my‡hvM cÖ`vbKiZ: cybivq mKjc‡ÿi mvÿx‡K 

cyb:Zje K‡i bZzb K‡i Revbe›`x I †Riv MªnY K‡i Zvi wfwË‡Z 

†gvKÏgv wb®úwË Kiv nB‡j Zv Kvh©wewai 151 avivi weav‡bi 
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Av‡jv‡K b¨vqm½Z I ‡hŠw³K nB‡e| B‡Zvc~‡e© M„wnZ Revbew›` I 

†Rivi DËi expunge Kivi Rb¨ †Kvb AvBbMZ my‡hvM †bB g‡g© 

Av`vj‡Zi wbKU cÖZxqgvb nq| Z`‡nZz‡Z, ewY©Z cÖv_©bvi wbwi‡L 

AvwbZ weev`xc‡ÿi `iLv¯Í bvgÄyi Kiv nj| Z_vwc, D³iƒc 

M„wnZ Revbe›`x I †Rivi fvl¨ wb‡q cÖkœ DVvq, cwic~Y© b¨vq wePvi 

wbwðZK‡í †gvKÏgv wb®úwË‡Z †mme mvÿ¨-cÎ we‡ePbv ewnfy©Z 

ivLv 151 avivi weav‡bi Av‡jv‡K m½Z I b¨vq wePv‡ii mgv_©K 

g‡g© Av`vj‡Zi wbKU cÖZxqgvb nq| Z`‡nZz‡Z, AÎ †gvKÏgvi 

mKj c‡ÿi Dc ’̄vwcZ mvÿx‡K cyb:Zje Kivi Av‡`k †`qv nj| 

cybivq mvÿx‡`i Revbe›`x I †Riv bZzb K‡i MÖnY Kivi wm×všÍ 

MªnY Kiv nj| ch©vqµ‡g, wewa †gvZv‡eK mvÿx‡`i Revbe›`x I 

†Riv MÖnY Kiv nB‡e| b¨vq wePv‡i †gvKÏgvwU hyw³Z‡K©i ch©v‡q 

†_‡K D‡Ëvjbµ‡g ev`xc‡ÿi mvÿ¨MÖn‡Yi R‡b¨ P.H av‡c 

Avbqb Kiv nj| mswkøó weÁ †KŠïjx‡`i ÁvZ Kiv‡bv †nvK| c: 

Zv: avh©-11.10.22 wLª.Ó 

(Underlines for emphasis) 

The learned District Judge modified the order of the learned Joint 

District Judge holding the view that the evidence of the DW-2; Md. 

Ismail Khan, DW-3; Md. Farid Uddin and DW-4; Mohin Uddin 

(Contractor) may be recorded afresh since both the learned Advocates of 

the parties agreed to that effect. In this respect, the observation of the 

learned District Judge may be read as follows:   

ÒGgZve ’̄vq weÁ wb¤œ Av`vjZ Gi ZwK©Z 26/09/2022 Bs 

Zvwi‡Li Av‡`kwU ms‡kvab‡hvM¨ g‡g© AÎ wiwfkb Av`vjZ KZ©„K 

wm×všÍ M„nxZ n‡jv| ev`x I 1-27 bs weev`xc‡ÿ cixwÿZ mvÿx 

P.W-1 mybxj Kygvi e‡›`vcva¨vq, P.W-2 Avt I`y`, P.W-3  

iæûj Avwgb I D.W-1  Ave ỳj Kwig Gi mvÿ¨ †Riv Revbew›`i 

e³e¨ evwZj ev Expunge Kivi Rb¨ wb¤œ Av`vj‡Zi Av‡`kwU 

i` iwnZ‡hvM¨ g‡g© wm×všÍ M„nxZ n‡jv| GKB m‡½ 28 bs 

weev`xc‡ÿi cixwÿZ mvÿx  D.W-2 †gvt BmgvBj Lvb, D.W-3 
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dwi` DwÏb, D.W-4 gwn DwÏb K›UªvKUi Gi †Riv Revbew›`i 

e³e¨ evwZj‡hvM¨ g‡g© wm×všÍ M„nxZ n‡jv| weÁ wb¤œ Av`vjZÕ‡K 

28 bs weev`xcÿ M„nxZ mvÿx D.W-2 †gvt BmgvBj Lvb, D.W-

3 dwi` DwÏb, D.W-4 gwn DwÏb K›UªvKUi Gi mvÿ¨ bZzbfv‡e 

MÖnY Kivi wb‡`©k cÖ`vb Kiv nj|Ó 

It appears from the record that the petition for expunging the 

evidence of the witnesses of the parties (Annexure-C to the Revisional 

Application) is absolutely vague and indefinite. The application for 

expunging the evidence of the plaintiffs and the defendants invoking 

Section 151 of the CPC is a device to prolong the litigation filed with an 

ulterior motive. The learned District Judge with the stroke of a pen 

passed the impugned order that the evidence of the DW-2; Md. Ismail 

Khan, DW-3; Md. Farid Uddin and DW-4; Mohin Uddin (Contractor) 

shall be recorded afresh, which is absolutely illegal, unfounded and 

baseless. It is now well settled that once evidence recorded cannot be 

rejected. It appears from the record that the learned Judges of the Courts 

below committed gross illegality in passing the order of expunging the 

evidence which have been recorded earlier. They forgot the dictum of 

law that the consent of parties cannot ipso facto bind the court to pass 

any order which is repugnant to the law. Section 151 of the CPC in no 

way enables the Court to expunge the evidence recorded earlier, 

therefore, the impugned judgment and order of the learned District Judge 

is not sustainable in the eye of law. My penultimate decisions are as 

follows: 

(i) The impugned order passed by the learned Joint District 

Judge and the learned District Judge is absolutely illegal.  
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(ii) Once evidence recorded cannot be rejected invoking 

Section 151 of the CPC.  

(iii) It transpires from the record that both the Courts by 

gratuitous finding allowed the petition for expunging the 

evidence of DW-2, DW-3 & DW-4.  

(iv) If such a practice is allowed to continue, it will open the 

flood gate and as such, there will be no end of litigation.   

(v) In this case, the defendant No. 28 may recall the witness 

Nos. DW-2, DW-3 and DW-4 by filing a proper and 

appropriate application stating specific questions thereto 

and wherein the plaintiffs will get an ample opportunity to 

cross them.  

(vi) The expunging of evidence is not doable and feasible and it 

is foreign to our jurisprudence. 

With the above observation, the Rule is disposed of, however, 

without passing any order as to costs. The earlier order of stay, thus, 

stands recalled and vacated. The learned Joint District Judge, 2
nd

 Court, 

Lakshmipur is directed to dispose of the original suit as per the 

observation made in the body of the judgment with utmost expedition 

preferably within 06(six) months from the date of receipt of the copy of 

the judgment.  

Let a copy of the judgment be transmitted to the Courts below at 

once for taking necessary step.  

............................................... 

Md. Zakir Hossain, J 
 

 

 

 

Naser 

Po 


