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At the instance of the petitioners, the Rule was issued by this

Court with the following terms:
“Leave is granted.
Records of the case need not be called for.
Let a Rule be issued calling upon the opposite
parties to show cause as to why the judgment and
order dated 09.11.2022 passed by the learned
District Judge, Lakshmipur in Civil Revision No.
25 of 2022 allowing the revision in part and
affirming the judgment and order dated
26.09.2022 passed by the learned Joint District
Judge, Second Court, Lakshmipur in Title Suit No.
18 of 2022 arising out of Title Suit No. 150 of
2019 allowing the application filed by the



defendant No. 28 for expunge the chief and cross-
chief of DW, Ismail Khan shall not be set aside

and/or such other or further order or orders

)

passed as to this Court may seem fit and proper.’

Facts leading to the issuance of the Rule are inter alia that the
instant petitioner as plaintiffs instituted Title Suit No. 150 of 2019 which
was later on, renumbered as Title Suit No. 18 of 2022. The defendants
contested the suit by filing written statement denying the material
allegations set out in the plaint. The defendant No. 28 being an added
defendant contested the suit by filing separate written statement. After
conclusion of the trial, the suit was fixed for hearing argument on
26.09.2022. On that date, the defendant No. 28 filed an application for
expunging the evidence of DWs as it was not taken down in accordance
with law. Upon hearing, on 26.09.2022, the learned Joint District Judge
was pleased to withdraw the suit from the argument stage and again
fixed for PH holding the view that all the witnesses of the plaintiffs and

defendants may be examined afresh.

Impugning the judgment and order of the learned Joint District
Judge, the plaintiff-petitioners preferred Civil Revision No. 25 of 2022
before the Court of the learned District Judge, Lakshmipur. Upon
hearing, the learned District Judge was pleased to allow the Revisional
Application with modification and directed the learned Joint District
Judge for recording the evidence of the DW-2, DW-3 and DW-4.

Impugning the judgment and order of the learned District Judge, the



petitioners moved this Court and obtained the leave, Rule and stay

therewith.

Mr. Md. Moniruzzaman, the learned Advocate of the petitioners
submits that the learned Joint District Judge, Second Court, Lakshmipur
without considering the facts and circumstances of the case and legal
position involved in this case most illegally allowed the petition for
expunging the evidence of all the witnesses of the plaintiffs and the
defendants who were earlier examined and cross-examined but the
learned District Judge modified the order of the learned Joint District
Judge without any legal basis rather he has flouted the well settled
principle of law that once evidence recorded that cannot be expunged
later on, therefore, the impugned judgment and order of the learned

District Judge is liable to be struck down to secure the ends of justice.

Per contra, Mr. Khalilur Rahman, the learned Advocate along
with Mr. Magbul Ahmed for the opposite parties submits that the learned
Joint District Judge, First Court, Lakshmipur did not record the evidence
of the witnesses of the added defendant No. 28, therefore, the defendant
No. 28 filed an application invoking Section 24 of the Code of Civil
Procedure, in short ‘the CPC’ for withdrawing the aforesaid suit from
the Court of the learned Joint District Judge, First Court, Lakshmipur
and to transfer the same to any other competent court and accordingly,
the learned District Judge was pleased to transfer the original suit to the
Court of the learned Joint District Judge, Second Court, Lakshmipur;

therefore, the learned Joint District Judge after considering the facts and



circumstances of the case expunged the evidence of the DWs and PWs
and again the suit was fixed for peremptory hearing. He further submits
that the learned District Judge by applying his judicial mind rightly held
that the evidence of the DW-2, DW-3 and DW-4 shall be taken afresh or
once again; therefore, there is no apparent reason to interfere with the
decision of the learned District Judge. Hence the Rule is liable to be
discharged to secure the ends of justice; otherwise, it will entail serious

prejudice to the defendant-opposite parties.

Heard the submissions advanced by the learned Advocates of the
petitioners and the opposite parties at length and perused the materials
on record with due care and attention and seriousness as they deserve.
The convoluted question of law embroiled in this case has meticulously

been waded through.

The learned Joint District Judge in one breath held that there is no
scope to expunge the evidence recorded earlier but in another breath, the
learned Joint District Judge held that all the witnesses who were
examined and cross-examined earlier may be recalled for fresh
examination-in-chief and cross-examination. In this respect, the

observation of the learned Joint District Judge may be read as follows:

“CH@ TG, WITT R [ AR, 7 e
RICICTE e T B o e - R
NS ATETST [P0 ST T (F, (NP7 ST
YT O] PCF VO PCA GITIV! @ (TR % PF OIF fofere
RPN G P 28T O PRIQEAT Ses LT [{Eeaw



SR WIS 8 G 22T | O RO G @
(&I T@F expunge FRIF G (I SHZNTS FLI (72 eX
WAETCOR NP5 SN 27 | ©meRgre, qde erdag ffaes
SIS [RRIGHICw 7R48 Fegd PF 2T | ORI, Semret
fasePs (MEwA (WIGre (PR -7 e RGeS
R 3@ LT R SeeTlesp 77 @ FIF [Q5Iea FNEP
T WIS [VPe ORI 27 | ©ORRGCO, W (NPT
HPET AT TG AFIP 70T FAIF ST (T ZoT |
AT AFHCAT S 8 (G T9d FCq A% FAIF rals
A=Y =N 2 | RN, [ (oIks A kil S
(&A1 QT PF ‘2T | WIF [T (MmN Yo AT
(P CrerTEcy IMTcER R e P.H o gict
ST FH 2T | RAE ({67 (@reHcnd @re BRI (=1 | :
O 15-53.50.33 1.7

(Underlines for emphasis)

The learned District Judge modified the order of the learned Joint
District Judge holding the view that the evidence of the DW-2; Md.
Ismail Khan, DW-3; Md. Farid Uddin and DW-4; Mohin Uddin
(Contractor) may be recorded afresh since both the learned Advocates of
the parties agreed to that effect. In this respect, the observation of the

learned District Judge may be read as follows:
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It appears from the record that the petition for expunging the
evidence of the witnesses of the parties (Annexure-C to the Revisional
Application) is absolutely vague and indefinite. The application for
expunging the evidence of the plaintiffs and the defendants invoking
Section 151 of the CPC is a device to prolong the litigation filed with an
ulterior motive. The learned District Judge with the stroke of a pen
passed the impugned order that the evidence of the DW-2; Md. Ismail
Khan, DW-3; Md. Farid Uddin and DW-4; Mohin Uddin (Contractor)
shall be recorded afresh, which is absolutely illegal, unfounded and
baseless. It is now well settled that once evidence recorded cannot be
rejected. It appears from the record that the learned Judges of the Courts
below committed gross illegality in passing the order of expunging the
evidence which have been recorded earlier. They forgot the dictum of
law that the consent of parties cannot ipso facto bind the court to pass
any order which is repugnant to the law. Section 151 of the CPC in no
way enables the Court to expunge the evidence recorded earlier,
therefore, the impugned judgment and order of the learned District Judge
IS not sustainable in the eye of law. My penultimate decisions are as
follows:

(i)  The impugned order passed by the learned Joint District
Judge and the learned District Judge is absolutely illegal.



(i) Once evidence recorded cannot be rejected invoking
Section 151 of the CPC.

(iii) It transpires from the record that both the Courts by
gratuitous finding allowed the petition for expunging the
evidence of DW-2, DW-3 & DW-4.

(iv) If such a practice is allowed to continue, it will open the

flood gate and as such, there will be no end of litigation.

(v) In this case, the defendant No. 28 may recall the witness
Nos. DW-2, DW-3 and DW-4 by filing a proper and
appropriate application stating specific questions thereto
and wherein the plaintiffs will get an ample opportunity to

cross them.

(vi)  The expunging of evidence is not doable and feasible and it

is foreign to our jurisprudence.

With the above observation, the Rule is disposed of, however,
without passing any order as to costs. The earlier order of stay, thus,
stands recalled and vacated. The learned Joint District Judge, 2™ Court,
Lakshmipur is directed to dispose of the original suit as per the
observation made in the body of the judgment with utmost expedition
preferably within 06(six) months from the date of receipt of the copy of

the judgment.

Let a copy of the judgment be transmitted to the Courts below at

once for taking necessary step.

Md. Zakir Hossain, J
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