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“Prosecution case, in a nut shell, is that on
13.11.84 at about 9-30 P.M. while the complainant
Habilder Abdul Hoq was on petrol duty along with
constable Abdur Rashid and Idris at Omar Ali
Ghat area, he saw a accused Alamgir getting down
from launch to a Sampan with a trunk and brief-
case for coming towards the ghat. The complainant
suspected  his movement and accordingly
challenged him. At this the accused tried to flee
away leaving trunk and brief-case but he
apprehended him and made the trunk and brief
case unlocked by the accused and recover 5
cartoons of 555 foreign cigarettes from inside the
brief case and 25 cartoons of same brand of
cigarettes from inside the trunk. Then the
complainant arrested the accused and seized the
goods and went to outpost and made entry in the
G.D. and forwarded the accused to Bandar P.S.
along with the goods together with the written FIR.
S.I Abdul Aziz prepared seizure list of the seized
goods in presence of the witnesses and started
Bandar P.S. Case No. 6 dt. 13.11.84.

1.O. investigated into the case and submitted
charge sheet against the accused u/s 156(8) and 89
of Customs Act rv/w Section 25 B of Special Powers
Act xiv/74.

Defence as it transpires from the trend of
cross-examination of PWs is that the accused is
innocent and no foreign cigarettes were recovered

from his possession and he has been falsely
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implicated in this case by the complainant who has
personal grudge against the accused due to protest
of the illegal activities of the police personnel in
the Ghat.

Charge was framed against the accused u/s
25 B of the Special Powers Act xiv/74. The charge
was read over and explained to the accd. who
pleaded not guilty and claimed to be tried.

Point for decision.

Whether the accused is guilty of the offence
with which he has been charged or in any other
offence under the law.

Decision.

Prosecution has examined 4 PWs. Defence
on the other hand examined no DW.

PW.I complainant Habilder Abdul Hoque
has deposed tendering an account of the
prosecution case alleging inter alia that on
13.11.84 at about 9.30 p.m. while he, constable
Idris, Abdur Rashid were on petrol duty in river
Karnafuli area at Omar Ali Ghat he found accused
Alamgir coming down a launch with a brief-case
and a trunk to Sampan. He suspected the accused
at his movement and accordingly he challenged
him, at this the accused tried to flee away leaving
the trunk and brief case but he caSught hold of him
and made the trunk and brief case unlocked by the
accused himself and recovered 5 cartoons of 555
cigarettes from inside the trunk. He prepared
seizure list in presence of the public, witnesses and
arrested the accused. Seized the said smuggling
goods and went to their outpost. He made entry in
the G.D. and forwarded the accd. to the Bandar

P.S. together with the seized goods and written
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FIR, Ext.1 .

PW-2 Constable Md. Idris Ali is one of the
members of the arresting party and eye witness of
the occurrence. He has deposed corroborating the
statement of PW.1.

PW.3 Zafar Ahmed a Labourer of Omar Ali
Ghat. The PW.3 is an eye witness of the
occurrence. He has deposed that he saw the
complainant PW.1 and his accompanied force to
recover the seized goods from inside the trunk and
brief-case from the accused person. His statement
is full of corroboration with other PWs. All these 3
PWs were subject to searching cross-examination
but nothing was elicited from them to shake their
credibility. All these PWs are disinterested witness
having no enmity with the accused person and as
such 1 find nothing to disbelieve their testimony.

PW.4 Siddigur Rahman has deposed that the
S.I. prepared seizure list, Ext.2 at P.S. in his
presence and as witness he put his signature
therein, Ext.2/l1. This witness has also been
exhaustively cross-examined but he has disclosed
nothing in cross-examination contradictory to his
statement in chief. He is also an independent and
disinterested witness and as such I find nothing to
disbelieve his statement. It appears from the
deposition of the PWs that none of them saw the
accused persons to bring the seized goods i.e.
foreign 555 cigarettes to Bangladeshi from any
other country and it is well established principle of
law that to constitute an offence u/s 25 B of Special
Powers Act one must bring into Bangladesh any
goods or takes some goods out of Bangladesh. But

herein this case we find no evidence in this respect.
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However, there is nothing to deny the fact that the
accd. secured the possession of these foreign goods
illegally and this has caused economic loss of the
State and the activities of the accused is definitely
prejudicial to the economic or financial interest of
the State. So, the offence committed by the accused
comes within the mischief of Section 16(a) of
Special Powers Act and accordingly 1 find the
accused guilty of the offence u/s 16(a) of the
Special Powers Act and not u/s 25 B of the Special
Powers Act XIV of 1974 as charged.

Moreover, 1 find no legal impediment to
punish the accused under this section although he
has been charged under another Section vide
Section 237(1) of Cr.P.C.

So, having considered the fact, evidence on
record and other attending circumstances 1 find
that although the prosecution has failed to
substantiate the charge u/s 25B of special Powers
Act but they have been able to substantiate the
charge u/s 16(a) of the Special Powers Act XIV of
1974. However, considering the nature of the
goods seized and its valuation I prefer to award the
accused lesser punishment which I think will meet
the ends of justice. Hence,

ORDERED
Hence,
ORDERED

That accd. Md. Alamgir @ Mozaffar
Hossain is convicted for an offence punishable u/s
16(a) of the Special Powers Act, XIV of 1974 and
sentenced him to suffer R.1. for I(one) year and to
pay fine of Tk.5000/-, in default, he is to suffer R.I

for 3 (three) months more.
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The seized goods be confiscated to the
Government.

Dictated and corrected by me.

Sd/-Kamaluddin Mian
18.01.87
Special Tribunal-in charge.
Chittagong.
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