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S.M. Maniruzzaman, J: 

  
In this Rule Nisi, issued under Article 102 of the 

Constitution of the People’s Republic of Bangladesh, the 
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respondents have been called upon to show cause as to why the 

impugned SRO No.149- Ain /2020/110-Musak dated 11.06.2020 

issued by the respondent No.2 so far it relates to the imposing of 

VAT at source @10% under Service Code No. S009.00 bearing 

Serial No.08 upon the petitioner bank in violation of Section 3 

read with section 33 of the Artha Rin Adalat Ain, 2003 as well as 

section 49 of the Value Added Tax and Supplementary Duty Act, 

2012 (Annexure-D) and impugned order No.26 dated 14.08.2022 

passed by the respondent No.5, by learned Judge, Artha Rin 

Adalat, Chattogram (Annexure-D) in Artha Execution Case No.26 

of 2021 arising out of Artha Rin Suit No. 20 of 2010 directing the 

petitioner to pay VAT at source @ 10% upon the auction price 

under the Service Code No.S009.00 bearing Serial No.08 of SRO 

No.149- Ain/2020/110-Musak dated 11.06.2020 should not be 

declared illegal, without lawful authority and is of no legal effect 

and/or to pass such other or further order or orders as to this Court 

may seem fit and proper.  

Facts, in brief, relevant for disposal of the Rule, are that the 

petitioner is a private banking company incorporated under the Company 

Act, 1994 and established banking business by obtaining license from 

the Bangladesh Bank. One of branches of the petitioner’s bank namely 

Eastern Bank Ltd., Agrabad Branch, Chattogram sanctioned loan in 

favour of M/S Super Poly and Packaging Industries Ltd. mortgaging the 

schedule property as described in the plaint as collateral security of the 

loan. Subsequently the borrower as well as other guarantors failed to 
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repay the loan and the bank instituted Artha Rin Suit No. 20 of 2010 in 

the Artha Rin Adalat No. 1, Chattogram for realization of loan 

amounting to Tk. 12,99,42,982.92 which was decreed on 12.10.2020 

(decree signed on 15.10.2020). The judgment debtors of the said decree 

failed to pay the decretal amount within the stipulated period as 

prescribed therein. The petitioner bank as decree-holder put the decree in 

execution by filling Atha Jari Execution Case No. 26 of 2021 before the 

concerned Artha Rin Adalat (Executing Court). After completing all 

legal formalities, the Executing Court sold the property by auction under 

Section 33(4) of the Artha Rin Adalat Ain, 2003 (in short, the Ain, 2003) 

to the tune of Tk. 6,00,00,000/-. Finally, the auction purchaser submitted 

sale certificate (hue¡j¡) on 14.08.2022 for registration before the 

concerned Sub-registry office and on the same day the Executing Court 

directed the petitioner bank to deposit 10% VAT on the auction value 

under the SRO No. 149-Ain/2020/110-Musak dated 11.06.2020.     

Being aggrieved by and dissatisfied with the said order the decree 

holder bank moved this application before this Court and obtained the 

present Rule.  

Mr. Shah Monjurul Hoque, learned Senior Advocate appearing for 

the petitioner submits that the Section 49(1) of the Value Added Tax and 

Supplementary Duty Act, 2012 (in short, the Act, 2012) states that “d¡l¡ 

33 Hl ¢euj¡hm£ p−šÅJ, Efd¡l¡ (2) Hl ¢hd¡e p¡−f−r, ®L¡e plhl¡qL¡l£ Ev−p Ll 

LaÑeL¡l£ pš¡l ¢eLV Q¥¢š², ®Vä¡l, L¡kÑ¡−cn h¡ AeÉ¢hdi¡−h AhÉ¡q¢aNË¡ç h¡ n§ZÉq¡l ¢h¢nø 

e−q Hje plhl¡q fËc¡e L¢l−m Ev−p Ll LaÑeL¡l£ pš¡ Eš² plhl¡qL¡l£l ¢eLV 

f¢l−n¡d−k¡NÉ fZ qC−a ¢h¢d à¡l¡ ¢edÑ¡¢la fÜ¢a−a ¢e¢cÑøL«a j§pL Ev−p LaÑe L¢l−h” and 
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in accordance with the said section the petitioner bank is neither supplier 

nor withholding entity rather it realised the defaulted loan by way of sale 

of mortgaged property in auction and accordingly, SRO No. 149-

Ain/2020/110-Musak dated 11.06.2020 issued by the respondent No. 2 

imposing of VAT at source @ 10% under Service Code No. S009.00 

bearing Serial No. 08 upon the petitioner bank is violation of section 49 

of the Value Added Tax and Supplementary Duty Act 2012. Hence, 

SRO No. 149-Ain/2020/110-Musak dated 11.06.2020 issued by the 

respondent No. 2 so far it relates to the imposing of VAT at source @ 

10% under Service Code No. S009.00 bearing Serial No. 08 should be 

declared to have been without lawful authority and is of no legal effect. 

Mr. Hoque further submits that hypothetically if the loan amount would 

have been Tk. 6,00,00,000.00 (six crore) and the petitioner bank would 

have realized the said amount by selling the mortgaged property at 

auction at Tk. 6,00,00,000.00 (Taka six crore) and if the petitioner bank 

as auctioneer company had to pay 10% VAT i.e. Tk.60,00,000.00 (Taka 

sixty lac), there would have been a shortfall of Tk. 60,00,000 (sixty lac) 

in the realization of the total loan and that would clearly frustrate the 

very purpose of Ain 2003. Hence, SRO No. 149- Ain/2020/110-Musak 

dated 11.06.2020 issued by the respondent No. 2 so far it relates to the 

petitioner bank for imposing of VAT at source @ 10% and order No. 26 

dated 14.08.2022 passed by respondent No.5 directing the petitioner to 

pay VAT at source @10% should be declared to have been passed 

without lawful authority and is of no legal effect. 
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Mr. Hoque refers to Section 26, Serial 7 (Chha) of the Second 

Part of the First Schedule and the Third Schedule of the Act, 2012 and 

also the definitions of the words and phrases ‘exempted supply/sale’, 

‘taxable supply/sale’ ‘commodity’, ‘supply/sale of commodity’, 

‘supply/sale’, ‘service’ ‘providing of service’, ‘immovable property’ and 

‘transfer of immovable property’ as defined in Sub-Sections (3), (32), 

(60), (61), (94), (99), (100), (101) and (102) respectively of Section 2 

thereof and submits that payment of VAT is to be imposed only against 

the commodity and service as mentioned in the Third Schedule that does 

not include any immovable property. The law has given clear exemption 

of VAT in sale or transfer of land and so in its registration, but the Artha 

Rin Adalat without any mandate of law passed the impugned order 

directing the decree holder-bank to deposit 10% VAT and exceeded its 

jurisdiction.   

Mr. Hoque further submits that the explanation of ‘auctioneer’ 

(¢em¡jL¡l£ pwÙÛ¡) as given against Service Code Number S009.00 in SRO 

No.149- Ain/2020/110-Musak is not applicable to the courts who 

adjudicate loan recovery cases in accordance with the law or to the 

decree holder-banks who sell immovable property of the debtor(s) 

through auction in execution of the decree for the purpose of realization 

of loan. ‘Realization of loan from debtors’ and ‘gaining or earning 

money from sale/supply of commodity and providing of service’ are 

separate issues. In case of the latter, any person/entity is liable to pay 

VAT, but a creditor-bank being a decree holder cannot be compelled to 

pay VAT on realization of loan. In case of execution of a decree in a suit 
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for realization of loan, the creditor-bank does not gain anything and the 

courts hold auction as a requirement of law, where the question of 

paying VAT would not arise.  

Mr. Hoque argues that the Services Code Number S009.00 and 

S060.00 are included in the Third Schedule of the Act, 2012 by the 

Bangladesh Gazette Extraordinary dated 30.06.2019 and it provides 

payment of 10% and 7.5% VAT at source by the auctioneer and auction-

purchaser of a commodity respectively. On a careful reading of the Act, 

2012 it becomes clear that the explanations given against the codes 

would be applicable to the cases other than the realization of loan 

through the court of law.  

Mr. Hoque then refers to Sections 32 Ka and 135 of the Act, 2012 

read with rule 118 (Ka) of the Value Added Tax and Supplementary 

Duty Rules, 2016 (for short, the Rules, 2016) and lastly submits that the 

National Board of Revenue (for short, NBR) has been delegated power 

to frame Rules for smooth and effective implementation of the Act and 

is also authorized to give explanation of any ambiguity and issue order, 

circular, clarification etcetera within the scope of the Act. The NBR, 

disregarding the scheme of law, explained the phrase ‘auction-purchaser 

of commodity’ against Service Code Number S060.00 in the SRO 

Number 186 dated 13.06.2019. Following this misexplanation, the Audit 

Department took a mechanical view and wrongly opined that 10% VAT 

at source was payable by the auctioneer against the auction held through 

the court and raised a common objection against judicial orders of the 

Artha Rin Adalats by a report, which was administrative in nature and 
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not binding upon the courts in deciding the matters strictly guided and 

regulated by law.  

On the other hand, Mrs. Nasima K. Hakim, the learned Deputy 

Attorney General appearing for the respondent No. 2, Chairman, 

National Board of Revenue the rule supporting the SRO No. 149- 

Ain/2020/110-Musak dated 11.06.2020 and submits that the NBR is 

fully empowered by law to give explanation in case of ambiguity of any 

provision of law and also to extend the area of VAT, exercising which it 

has explained that a person, association, or entity buying any property 

through auction, whether movable or immovable, would fall within the 

definition of ‘auction-purchaser’ (¢em¡jL«a c‡Y¨i ®œ²a¡) against Service 

Code Number S060.00. Similarly, an institution, association or person 

conducting an auction whether in course of public function or private, 

would be treated as an ‘auctioneer’ (¢em¡jL¡l£ pwÙÛ¡) against Service Code 

Number S009.00.  If a creditor-bank obtains a decree in a suit for 

recovery of loan and put the decree in execution through the court, in 

course of which an auction takes place, obviously it becomes an 

‘auctioneer’ within the above definition. The impugned order has rightly 

been passed within the scope of the explanations as given in the Third 

Schedule of the Act, 2012 and its scheme of realization of VAT from 

auction. The rule is, therefore, liable to be discharged.  

We have considered the submissions so advanced by learned 

senior Advocate for the petitioner and learned Deputy Attorney General 

for the respondent No. 2, have perused the writ petition and relevant 

materials on record so appended thereto. 
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The moot issue requires to be adjudicated in the instant Rule is 

that, whether the decree holder bank is liable to pay VAT under the 

Service Code No. S009.00 as Auctioneer (¢em¡jL¡l£ pwÙÛ¡) on value of the 

auction property, which has been sold by the Artha Rin Adalat under the 

provision of Ain, 2003.  

The said issue on a threadbare discussions another Bench of this 

Division in the judgment dated 18.12.2022 passed in Writ Petition No. 

8232 of 2022 (one of us was party of the said judgment) categorically 

observed inter alia;  

“…………The learned advocate for the petitioner as well as 

the learned Assistant Attorney General, gone through the 

record and consulted the relevant provisions of the Act, 

2012 including the definitions of the words and phrases 

‘exempted supply’ (Ae¨vnwZcªvß mieivn ),  ‘taxable 

supply/sale’ (Ki‡hvM¨ mieivn), ‘commodity’ (cY¨), 

‘supply/sale of commodity’ (cY¨ plhl¡q), ‘supply/sale’ 

(plhl¡q), ‘service’ (−ph¡), ‘providing of service’ (−ph¡ plhl¡q), 

‘immovable property’ (ÙÛ¡hl pÇf¢š) and ‘transfer of 

immovable property’ (ÙÛ¡hl pÇf¢š plhl¡q) as defined in Sub-

Sections (3), (32) (60), (61), (94), (99), (100), (101) and 

(102) respectively of Section 2 of the Act.  For better 

appreciation, some of the definitions are quoted below:     

(3) “AhÉ¡q¢afÐ¡ç plhl¡q” AbÑ d¡l¡ 26 H E¢õ¢Ma AhÉ¡q¢afÐ¡ç plhl¡q; 

(32) “Ll−k¡NÉ plhl¡q” AbÑ ®L¡e AbÑ̄ e¢aL L¡kÑœ²j fÐ¢œ²u¡u AhÉ¡q¢afÐ¡ç 

plhl¡q hÉa£a ®k ®L¡e plhl¡q; 

(60) “cY¨” AbÑ ®nu¡l, ØVL, ¢p¢LE¢l¢VS Hhw AbÑ hÉa£a pLm fÐL¡l 

cªnÉj¡e AÙÛ¡hl pÇf¢š; 

 (61) “cY¨ plhl¡q” AbÑ- 

(L) c‡Y¨i ¢hœ²u, ¢h¢eju h¡ AeÉ¢hdi¡−h ¢hœ²−ul j¡dÉ−j cY¨ A¢dL¡l 

qÙ¹¡¿¹l; h¡ (M) ¢mS, i¡s¡, ¢L¢Ù¹, q¡u¡l f¡l−QS h¡ AeÉ ®L¡ei¡−h cY¨ 
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hÉhq¡−ll A¢dL¡l fÐc¡e Hhw g¡CeÉ¡¾p ¢m−Sl A¡Ja¡u feÉ ¢hœ²u J Eq¡l 

A¿¹iÑ§š² qC−h;  

(99) “®ph¡” AbÑ ®k ®L¡e ®ph¡ a−h cY¨, ÙÛ¡hl pÇf¢š Hhw AbÑ (money) 

Eq¡l AÙ¹ïÑš² qC−h e¡; 

(102) “ÙÛ¡hl pÇf¢š plhl¡q” A−bÑ ¢ejÀh¢Y Ña plhl¡qpj§q A¿¹iÑ§š² qC−h-   

(L) ï¢jl Efl ®L¡e A¢dL¡l h¡ ü¡bÑ; 

(M) ï¢jl Efl ®L¡e A¢dL¡l h¡ ü¡bÑ fÐc¡−el A¡qh¡e pð¢ma hÉ¢š²Na 

A¢dL¡l, 

(N) A¡h¡pe plhl¡qpq ï¢j−a A¢dù¡−el (occupy) ¢e¢jš m¡C−p¾p fÐc¡e 

h¡ ï¢j−a fÐ−u¡N−k¡NÉ ®L¡e Q¤¢š²¢i¢šL A¢dL¡l; 

(O) cg¡ (L), (M) Hhw (N)-®a h¢YÑa −L¡e ¢hou ASÑ−el A¢dL¡l h¡ 
i¢hoÉ−a Eš² A¢dL¡l fÐ−u¡−Nl A¢ifÐ¡u (option) 
 

On a plain reading of the above quoted definitions of ‘commodity’ 

(cY¨), ‘supply/sale of commodity’ (cY¨ plhl¡q), ‘service’ (®ph¡) and 

‘providing of service’ (®ph¡ plhl¡q) it appears that ‘transfer of immovable 

property’ has been excluded from the ambit of supply/sale of commodity 

or service. On a combined and careful reading of the Act, 2012, it further 

appears that three schedules have been appended thereto. The first 

schedule deals with exemption of commodity (cY¨) and service (®ph¡) 

within the scope of Section 26 of the Act. The second schedule deals 

with imposition of supplementary duty on some commodities and 

services. The third schedule deals with imposition of VAT on 

commodities and services. In this schedule, the phrase “transfer of 

immovable property” (ÙÛ¡hl pÇf¢š plhl¡q) has not been incorporated. It is 

already mentioned that the third schedule deals with the imposition of 

VAT on commodity (cY¨) and service (®ph¡) only, not on transfer of 

immovable property by sale or auction. Serial Number 7 (Chha) in the 

Second Part of the First Schedule to the Act, 2012 rather exempts the 
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sale or transfer of land and its registration from payment of all kinds of 

VAT. For better appreciation of the scope of imposition of VAT on 

transfer of land, the exclusion clause in the Serial Number 7 (Chha) with 

its heading and sub-heading is quoted below:  

cª_g Zdwmj  

(aviv 26 ª̀óe¨)  

 wØZxq LÛ 

 (g~j¨ ms‡hvRb Ki nB‡Z Ae¨vqwZcªvß †mevmg~n) 

7 (R) S¢j ¢hœ²u qÙ¹¡¿¹l Hhw Envi ¢ehåe (ï¢j Eæue pwÙÛ¡ J ihe ¢ejÑ¡Y pwÙÛ¡ 

hÉa£a) (Emphasis supplied)  

The above quoted exclusion clause clearly says that transfer of 

land and its registration, except in the case of transfer to any Land 

Developer or Building Construction Company, are exempted from 

payment of VAT.   

The National Board of Revenue, however, in order to extend the 

periphery of VAT, published the Bangladesh Gazette Extraordinary 

dated 30.06.2019 including the word ‘auctioneer’ (¢em¡jL¡l£ pwÙÛ¡) against 

Service Code Number S009.00 to the Third Schedule of the Act, 2012 

and imposed 10% VAT to be paid by such auctioneer, and also included 

the phrase ‘auction-purchaser of commodity’ (¢em¡jL«a f−YÉl ®œ²a¡) 

against Service Code Number S060.00 and imposed 7.5% of VAT to be 

paid by him. It is pertinent to mention that the definitions of ‘auctioneer’ 

and ‘auction-purchaser of commodity’ are not incorporated in Section 2 

of the Act. However, Section 32 Ka thereof confers power on the NBR 

to extend the taxability of any commodity/service and give explanation 

of anything ambiguous. The NBR, under Section 135 of the Act, also 

framed the Rules, 2016 and published it in SRO No.149- 
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Ain/2020/110-Musak dated 11.06.2020. Rule 118 (Ka) thereof 

authorizes the NBR to give explanation of any ambiguity and issue 

order, circular, clarification etcetera within the scope of the Act. Under 

such authority, the NBR issued the SRO No.149- Ain/2020/110-

Musak dated 11.06.2020 giving explanation of ‘auctioneer’ (¢em¡jL¡l£ 

pwÙÛ¡) against Service Code Number S009.00 and ‘auction-purchaser of 

commodity’ (¢em¡jL«a f−Y¨l ®œ²a¡) against Service Code Number S060.00, 

which are quoted below: 

¢em¡jL¡l£ pwÙÛ¡: hÉ¡MÉ¡- ¢em¡jL¡l£ pwÙÛ¡ AbÑ plL¡¢l Hhw ®hplL¡¢l ¢em¡−jl 

A¡−u¡S−e h¡ f¢lQ¡me¡l L¡−kÑ ¢e−u¡¢Sa ®L¡e fÐ¢aù¡e, pwÙÛ¡ h¡ hÉ¢š² z 

¢em¡jL«a f−Y¨l ®œ²a¡ :  e¨vL¨v- “wbjvgK…Z c‡Y¨i †µZv” A_© Ggb †Kv‡bv e¨w³, 

cªwZôvb ev ms¯nv whwb A‡_©i wewbg‡q wbjvg Wv‡Ki gva¨‡g ev `icÎ Øviv ev `icÎ 

Qvov †Kv‡bv miKvwi, Avav-miKvwi, ¯̂vqË¦kvwmZ cªwZôvb, †emiKvwi ms¯nv 

(GbwRI), e¨vsK, exgv ev Ab¨ †Kv‡bv Avw_©K cªwZ®Vvb, wjwg‡UW †Kv¤úv¢b ev wk¶v 

cªwZôv‡bi ¯nvei ev A¯nvei m¤úwË evwYwR¨K ev e¨w³MZ e¨env‡ii D‡Ï‡k¨ µq 

Kwiqv _v‡Kb| 

 

In order to examine the scope of imposing VAT on an ‘auctioneer’ 

and ‘auction-purchaser of commodity’, we have examined some other 

fiscal laws including the Customs Act, 1969. Section 219 B thereof 

confers similar authority  upon the NBR, or the officials as mentioned 

therein to issue order, notice, explanation, or circular within their 

respective jurisdiction not inconsistent with the parent law. Under the 

authority of the said provision of law, the NBR issued Standing Orders 

No. 04/2019/Customs/12(30) dated 10.01.2019 and 41/Customs/ 2022 

dated 04.09.2022 authorizing to appoint auctioneer on contractual basis 

to conduct auction for the purpose of selling the 

seized/confiscated/unreleased/unshipped goods or perishable goods. In 
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that case, the appointed auctioneer is to pay 10% VAT at source under 

Service Code Number S009.00 on their service charge.  

The Artha Rin Adalat Ain, 2003 read with the applicable 

provisions of the Code of Civil Procedure provides the scope and 

authority of a Judge of the Artha Rin Adalat. Since there is no provision 

of appointment of any person/entity as “auctioneer” on contractual basis 

for holding auction in the Ain, 2003, or in the Code by which the Artha 

Rin Adalats and Executing Courts are governed, there is no scope to 

bring the petitioner-bank within the ambit of auctioneer (¢em¡jL¡l£ pwÙÛ¡). 

In the case in hand, there was no question of appointment of any 

auctioneer for holding auction on contract either by the decree holder-

bank or by the Executing Court. The subject matter of auction was also 

not any good or perishable good, but immovable property that was 

mortgaged to secure the loan given by the petitioner-bank.  

We are, therefore, of the view that the provision of paying 10% 

VAT at source on the service of an ‘auctioneer’ is not applicable in the 

case of an auction conducted by an Artha Rin Adalat in execution of a 

decree passed in an artha rin suit brought by any creditor-bank, who is a 

decree-holder as well. 

Let us examine the second part of the rule, by which the 

explanation of the phrase ‘auction-purchaser of commodity’ (wbjvgK…Z 

c‡Y¨i ‡µZv) as given against Service Code Number S060.00 in SRO 

No.149- Ain/2020/110-Musak dated 11.06.2020 has been 

challenged. The word ‘commodity’ and the phrase ‘immovable property’ 

have substantial difference between them. Similarly, ‘auction-purchaser 
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of immovable property’ cannot be equated with ‘auction-purchaser of 

commodity’, whereas by giving an explanation against service code No. 

S060.00 such an unusual meaning has been attempted to be given. We 

have already discussed that within the scheme of law, transfer of 

land/immovable property has been kept outside the periphery of VAT 

and Section 32 Ka does not confer any authority on the NBR to issue an 

order beyond the scope of law. So inclusion of ‘auction-purchaser of 

immovable property’ within the definition of ‘auction-purchaser of  

commodity’ by way of explanation on the part of the NBR appears to be 

wrong and outside the limit of the Act, 2012. However, since the 

petitioner-bank in no manner falls within the definition of ‘auction-

purchaser’, it has no reason to be aggrieved by such explanation. The 

second part of the rule thus appears to have been obtained on 

misconceived notion………” 

In the said judgment this Division has decided that the provision 

of paying 10% VAT at source on the service of an auctioneer is not 

applicable in the case of an auction conducted by the Artha Rin Adalat in 

exercise of the decree passed in Artha Rin Suit brought by any creditor 

bank who is a holder as well.  

Since, in the present case the Artha Rin Adalat, Chattogram has 

directed the petitioner bank to deposit 10% VAT on the auction value by 

the impugned order dated 14.08.2022.  

In view of the facts and circumstances of the case and the cited 

decision so referred hereinabove, we find substance in the submission so 
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made by learned Senior Advocate for the petitioner and thus merit in the 

Rule.  

Accordingly, the Rule is made absolute, however, without any 

order as to costs. 

The impugned order No. 26 dated 14.08.2022 passed by the 

respondent No. 5, Artha Rin Adalat, Chattogram (Annexure-D) in 

Artha Execution Case No.26 of 2021 arising out of Artha Rin Suit 

No. 20 of 2010 directing the petitioner to pay VAT at source @ 

10% on the auction price under the Service Code No.S009.00 

bearing Serial No.08 of SRO No.149- Ain/2020/110-Musak dated 

11.06.2020 is hereby declared illegal, without lawful authority and 

is of no legal effect. 

Communicate the copy of the judgment and order forthwith.  

 

 

Md. Iqbal Kabir, J: 

I agree.  

 

 

 

 

 

 

 

 

M.A.Hossain-B.O  


