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Heard and judgment on 29" July, 2024.

A.K.M.Asaduzzaman.J.

This rule was issued calling upon the opposite parties to
show cause as to why the impugned judgment and decree dated
26.10.2021 passed by the District Judge, Chapainawabganj in
Title Appeal No. 11 of 2020 reversing those dated 23.02.2017

passed by the Assistant Judge, Gomostapur, Chapainababgonj in



Other Class Suit No. 182 of 2009 decreeing the suit should not be

set aside.

Petitioner as plaintiff filed the above suit for partition of the

suit land measuring .5350 acres of land.

Plaint case in short inter alia, is that the schedule land of
suit belonged to Samsuddin, Roisuddin and Abu Bakkar in equal
share. At the time of possessing the same that the one Samsuddin
died leaving his 2 sons named Abdul Khaleq and Abdul Samad
and 4 daughter named Azizan Nesa, Nasrin Sultana, Samsun
Nahar and Mahasin Aktar and one wife named Abeda Khatun.
The aforesaid inherit ants of Samsuddin sold their entire land
about .1733 acres of the suit land to the plaintiff petitioner through
kabala deed being No. 7246 of 1990 dated 29.08.1990 and
accordingly the plaintiff-petitioner began to possess the same
freely. The plaintiff as a owner of R.S. record and a purchaser of
another share total 2/3 of the suit land was possessing and at last
by means and bounds with the another co-sharer making paka
Ghar and Chatal in the northern side of the suit land began to
possess the same. As the father of the defendants, Roisuddin has

been possessing the same from the southern side of the suit land.



There is public road of the southern side of the suit land for
spreading the way that the .550 acres of land is acquired by the
local government through the LA case being No.7/96-97 and
accordingly the road has been prepared and value of the same is
received by the father of the defendants Roisuddin and as such the
government is included in this suit as the defendant. For the
communication of the plaintiff petitioner .225 acres of land is left
by the father of the defendants and accordingly plaintiff petitioner
have been communicating through that road but suddenly the
defendants began to hidden the petitioner and as such the plaintiff
petitioner on 01.10.2009 asked the defendants to make partition
the same but they refused to do the same and accordingly having
no way that the plaintiff filed this partition suit in the court of
learned Assistant Judge, Gomostapur, Chapainababgonj being

Other Class Suit No. 182 of 2009.

That suit was decreed exparte on 16.05.2011 and that
preliminary decree was made final on 02.07.2012 thereafter on
27.03.2013 an application was filed for staying the proceeding of
the Execution Case by one of the defendant of the suit and

ultimately on 21.09.2014 that misc. case was allowed and suit was



restored to its file but even then ultimately that suit was again
disposed of by the order dated 23.02.2017 exparte and the decree

was made final on 05.03.2019.

Opposite party No.l Md. Alamgir Kabir thereafter filed
Title Appeal being No. 11 of 2020 before the Court of District
Judge, Chapainababgonj with the fact that he purchased .0275
acres of land from defendant No.8 vide registered sale deed No.
3005 dated 09.05.2018 and accordingly got interest in this
property and thus he challenged the final decree in the partition

suit.

By the impugned judgment and decree dated 26.10.2021,
the District Judge allowed the appeal and set aside the final decree
dated 05.03.2019 passed on Other Class Suit No. 182 of 2009.

Challenging the said judgment and decree, plaintiff
petitioner obtained the instant Rule.

Mr. Md. Enamul Haque, the learned advocate appearing for
the petitioner drawing my attention to the impugned judgment
submits that the judgment passed by the trial court is illegal in as
much as the reasons shown in the impugned order for allowing the

appeal as well as setting aside the decree passed in partition suit



was not made on the prayer of the appellant, who is apparently
claim to be a purchaser in the suit land from one of the non
contesting defendant long after the final decree of the partition suit
is been made. Since his predecessor was a party in the suit and did
not contest the suit and no appeal was preferred against the final
decree made in partition suit by the contesting defendants as well
as there is no finding that there was any irregularity in making the
decree against the defendant No.8 from whom the appellant
purchased the suit property, the impugned judgment appears to be

illegal and not sustainable in law.

Mr. A.Q.M. Sohel Rana, the learned advocate appearing for
the opposite party, on the other hand oppose the rule by filing a
supplementary affidavit and submits that as a valid purchaser from
defendant No.8 he was made a party in the suit and accordingly
has got interest over the suit land as well as in the decree passed in
the suit, so he was a necessary in the party and was given to
contest the suit accordingly the appellate court committed no

illegality in allowing the appeal and restoring the suit.

Heard the learned Advocate and perused the Lower Court

Record and the impugned judgment.



This is a partition suit filed by the plaintiff. That suit was
decreed against the defendant by way of a exparte judgment on
16.05.2011 and the preliminary decree passed on the said partition
suit was ultimately made final on 05.03.2019. Opposite party No.1
Md. Alamgir Kabir filed Title Appeal No. 11 of 2020 on
09.02.2020 with the claim that he purchased .0275 decimals of
land vide registered sale deed No. 3005 dated 09.05.2018from
Sadequl Islam, who was defendant No.8 in the suit. The appeal
was filed long after disposal of the partition suit. Even if it is taken
that the plaintiff appellant was valid purchaser in the suit property
but his sale deed dated 09.05.2018 was long after the decree
passed in partition suit. The appellate court while allowing the
appeal in support of his observation in allowing the appeal has

passed the following orders:
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While observing the above findings appellate court totally
failed to consider that in the suit or before making the decree final
in the partition suit while Advocate Commissioner going to have
its commission done, the appellant had got no interest in the
property because he purchased long thereafter and got interest in
the suit property on 09.05.2018. So question of his presence or
gave a notice to him as well as report submitted in the commission
beyond the knowledge of the appellant does not arise at all,
accordingly the appellate court on an imaginary observation
allowed the appeal, which is not sustainable in law. The appellant

Md. Alamgir Kabir if is found to be a valid purchaser from one of



the defendant in the partition suit as well as from any one of the
co-sharer in the suit jote they have got right to claim his title in the
suit property by way of a separate suit since he has purchased the
land long after the decree passed in partition suit. In the instant
suit when the main defendants did not come forward to challenge
the preliminary decree saying that there was any irregularity and
illegality in drawing up a final decree passed in a partition suit,
appeal can be allowed but herein in the instant case none of the
defendants either contesting or non contesting come forward to
challenge the decree passed in the partition suit, the appellant
appears to be a outsider. He is apparently found to have claimed
title in a portion over the suit land to be a purchaser from own of
the co-sharer in the suit jote. But it is obviously long after the
partition decree and accordingly his claim of title if it is been
threatened by any co-sharer of the suit jote, he can resist it by
filing a separate suit but in the instant appeal he has got no right to
challenge the decree, which was duly been passed and not been
challenged by any co-sharer of the suit jote, who were defendant

in the said suit.



Regard being had to the law, fact and circumstances of this
case, | am of the view that appellate court committed illegally in
allowing the appeal as well as setting aside the judgment of the

partition suit.

I thus find merit in this rule.

In the result, the rule is made absolute and the judgment and
decree passed by the appellate court is hereby set aside and the

judgment and decree passed by the trial court is hereby restored.

Send down the L.C.R and communicate the judgment at

once.



