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Sardar Md. Rashed Jahanaqir, J:

The Rule was issued on an application under article 102 of
the Constitution of the People’s Republic of Bangladesh calling

upon the respondents to show cause as to why the action of



respondent Nos. 1 to 3 in deducting 15% VAT instead of 7.5%
from the bills of the petitioner (Annexure-‘E’, ‘E-1’ and ‘E-2’) for
the works under (Form PW3A-9) Tender
N0.18.13.0000.132.14.002.23 dated 23.01.2023 and contract
agreement dated 01.05.2023 (Annexure-‘A’) should not be declared
to have been done without lawful authority and is of no legal effect
and why the respondents should not be directed not to deduct 15%
VAT instead of 7.5% VAT from the petitioner’s bill for the works
under contract No. 18.13.0000.132.14.002.23/594 dated 01.05.2023
(Annexure-‘A’) and/or pass such other or further order or orders as

to this Court may seem fit and proper.

The petitioner is a Bangladeshi National, having proprietary
concern in the name and style ‘Ifaz Traders’ and engaged in various
kinds of works under different contracts. Respondent No.1 floated a
tender being No0.18.13.0000.132.14.002.23 dated 23.01.2023
inviting eligible contractors/persons to participate in the tender for
the works ‘appointment of a contractor for Jetty Handling (cleaning
and garbage removing) for Chittagong Port Authority’ for a period
of 2(two) years. The petitioner on being successful in getting the
work, a contract was signed between the respondent No.1 and
petitioner on 01.05.2023 for execution of the works as per

specification of the Notification of Award and Tender documents.



It is to be mentioned here that the Notification of Award was issued

in favour of the petitioner on 27.04.2023.

As per the contract dated 01.05.2023, the documents forming

the contract shall be interpreted in the following order of priority:

the signed Contract Agreement;

o o

the letter of Notification of Award:;

the completed Tender and the Appendix to the Tender;

o o

the Particular Conditions of Contract;
the General Conditions of Contract;
the Technical specifications;

the General Specification;

o Q —H~ o

the Drawing;
the priced BOQ and the Schedules; and

J. any other Documents listed in the PCC forming Part of

the Contract;

It is stated that the respondent Nos. 1-3 collect VAT on
behalf of respondent Nos. 4 and 5 from the monthly bills
payable/paid to the petitioner. It is further stated that under ‘el
ST WR-D8/AF/2059, ©IfFU05/09/205948%° the petitioner’s work
having been defined under Service Code 037.00 as ‘Procurement
Provider (@e=w)’ and deductible VAT from the bills of said
service as per stipulation of the aforementioned General Order of
2017 is 5%; thereafter, SRO No0.149-Law/2020/110-Mushak has
been promulgated by the respondent No.5 on being authorized by

the Value Added Tax and Supplementary Duties Act, 2012 (shortly



‘the VAT Act’) under which 7.5% VAT is to be deducted from the
bills of ‘Procurement Provider’. It is further stated that the
petitioner submitted his first bill to the Chattogram Port Authority
for the works completed in the month of May, 2023 and
surprisingly found that the authority made payment after deducting
VAT at the rate of 15% from the aforesaid monthly bills, violating
the provisions of the VAT Act and the Order and Rules made
thereunder. Challenging the deduction of 15% VAT from the
monthly bills, the petitioner filed this writ petition and obtained the

Rule.

Mr. Abul Kalam, learned Advocate appearing for the
petitioner submits that the petitioner after participating in open
tender obtained the work order from respondent, Chattogram Port
Authority for rendering some services as specified in the
Notification of Award dated 27.04.2023 as well as in Tender
documents. Under STi4IRel STl 5:-58 /376/205 4, ©If¥E 05/09/20543%’
read with ‘@3,99,8 T 385-W12+/2020/ss0-1% " dated 11.06.2020,
the petitioner should be treated as ‘Procurement Provider
(@ wiK)” Service Code of which is S037.00 and under ‘9.919,8 1
585-W12/2020/350-P1%” the deductible VAT from the bills of
petitioner’s service is 7.5%, but the respondent Nos.1-3 most
arbitrarily and illegally deducted VAT at the rate 15% from the

monthly bills of petitioner and thereby acted beyond the jurisdiction



stipulated in law and as such, the action of the respondent Nos.1-3
IS required to be declared to have been taken without lawful

authority and is of no legal effect.

On the other hand, Mr. Sayed Misbahul Anwar, learned
Advocate appearing for respondent No. 1 submits that under the
VAT Act the respondent No. 1 is the withholding tax authority and
Is under an obligation to deduct VAT from any payment made to
any person under any contract or agreement for rendering services
and as such, the respondent Nos.1-3 are deducting VAT at source
from the monthly bills of the petitioner’s proprietary concern as per
the provision of the VAT Act as well as the contract and tender
documents. He next submits that the Commissioner of Customs,
Excise and VAT of zone concerned asked the respondent No. 1 to
deduct 15% VAT from the monthly bills of petitioner and
accordingly, the respondent Nos. 1-3 are deducting VAT as per
direction of the Commissioner concerned and in view of above, he

prays for discharging the Rule.

Mr. Nawroz Md. Rasel Chowdhury, learned Deputy Attorney
General appearing with Ms. Tahmina Polly, learned Assistant
Attorney General and made his submission adopting the
submissions of learned Advocate for the respondent No. 1 claiming

that 15% VAT has been deducted justly and legally from the



monthly bills of the petitioner’s proprietary concern and therefore

he also prays for discharging the Rule.

Heard learned Advocates for the petitioner, respondent No.1
and the learned Deputy Attorney General; perused the writ petition
and affidavit-in-opposition filed on behalf of respondent No.l

together with their annexures.

We have also examined the provisions of the VAT Act
alongwith the ‘@3,91,8 TR Sbrb-W2/2055/890-1%” dated 13.06.2019

and ‘97,97, 8 TR 385-W127/2020/>S0-%” dated 11.06.2020.

It appears that the petitioner through its proprietary concern
entered into an agreement with respondent No.1 on 01.05.2023
after successfully participating in an open tender for appointment of
a contractor for Jetty Handling (Cleaning & Garbage Removing)
for Chattogram Port Authority for a period of 2(two) years. Clause-

5 of the Contract dated 01.05.2023 states as under:

“The Procuring Entity hereby covenants to pay the
Contractor in consideration of the execution and
completion of the works and the remedying of
defects therein, the contract price or such and other
sum as may become payable under the provisions of
the Contract at the times and in the manner

prescribed by the Contract.”

Under section 3 of the Tender Documents captioned ‘General

Condition of Contract’ (in short ‘GCC’) in clause-4, it is stipulated



that the contract shall be governed by and interpreted in accordance
with the laws of the People’s Republic of Bangladesh and under
clause-18 of GCC, it is also stipulated that the contractor shall be
entirely responsible for all applicable taxes, custom duties, VAT
and other levies imposed or incurred inside and outside Bangladesh.
It is to be noted here that the contractor (petitioner) is to submit his
bill on monthly basis. Under section 4 of the Tender documents,
captioned ‘Particular Condition of Contract” (PCC) in clause GCC
65.1 the method and conditions of payment has been specified and
it is also stated that (from page 60 of the writ petition) the payment
shall be made in Bangladeshi taka on monthly basis. Under sub-
clause (6) of clause-GCC 65.1, it is further stipulated that Income-
tax, VAT and any other taxes imposed by the Government shall be
borne by the contractor and those shall be deducted from the

monthly bills of the contractor.

It further appears that the work has been specified in Contract
Agreement, Notification of Award, Tender documents, etc. as
“Appointment of a Contractor for Jetty Handling (Cleaning and
Garbage removing) for Chattogram Port Authority........ > and under
‘GATF, 8 T Sbb-2A/2055/80- 1 dated 13.06.2019 read with
‘@I, 9,8 TR 585-T2/20%0/5d0-1%” dated 11.06.2020 such services

of the petitioner has been defined/explained under Service Code



S065.00 captioned ‘=3, (R 8 WA 2IfFFHER A THACIHOFE 7 and
are as below:
AT |- T, CNCH @ TN 2AfTHR A Tl Ag =
s e weifs, SR, TEeite ofew,
PRFIE A (Gafers), e, AN A S (@ NS
Afsom, ffde @i, Fw aferm a1 Tssfes AR

T, (WA 8 T ARFE I Faifae @ afes,
of o a1 A7

Learned Advocate for respondent No. 1 is claiming that the
service of the petitioner shall fall under the Service Code S005.10
under caption ‘f9fe’. On  meticulous examination of the
explanation, definition given under Service Code S005.10 (under
SRO No. 186 of 2019), it appears that in no manner the said Code
shall be applicable for the services rendered by the petitioner. Now,
regarding the submissions made by learned Advocate for the
petitioner, it was contended that their service should fall under
Service Code S037.00 under caption TI«w=R’ (Procurement
Provider) claiming himself as ‘celiswmi=’, because he is rendering the
services to the ‘sGa™ Iww == after participating in a tender and
that is why his rendered service should be treated/fallen under

Service Code S037.00.

We have also examined the provisions of @394, 8 =« 585-
SIZ/20%0/550-FTF, T ToT) FLITE T4 FO+ 6 WMF [T, 20%0; in

Rule 4 under the caption ‘TRNTMIER TH@ TLA PIF Foa’, it IS



provided that ‘T3 31 GHIF (e el AR, (T FF G @A
featica =1 =32 /1”1 Under Service Code S065.00, the services of the
petitioner have been defined and explained as ‘3, (T 8 WA
SRR I TSR A, thus, by operation of Rule 4 of the “S<wt
&) ICAG T ¢ Wi ffgser, 2020 the services of the petitioner
cannot be treated as ‘Procurement Provider’. Under sub-rule (2) of
Rule 3 of the said Rules, 2020 it is also stated that ‘wei¥, pfe,
TR 1 THRESIC FRANS (R e = 3o o1 (R) @ Ao e

@iter [odfice W (0) @ e eRE [Redite =19 (8) @ Iffe @

RFIFOIE T FOTT! TGl TS ST o+ FACS 2303, J2Me ...~ and at
serial No. 35 under Service Code S065.00 the deductible VAT has

been specified at the rate of 10%.

In the premise above, we are of the view that neither the
petitioner’s service can be treated as ‘S9fMR’ nor as ‘AR,
rather its services are to be treated under Service Code S065.00 as
‘T, (TR 8 S HARRER A TwewedEr 7@’ and the deductible
VAT from the payment of its monthly bills is 10% under the
provisions of SRO No. 149-Law/2020/110-Mushak dated
11.06.2020 read with SRO. No. 186-Law/2019/43/Mushak dated

13.06.2019.

Accordingly, we find merit in the Rule.
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Therefore, the Rule is made absolute-in-part. No order as to

Ccost.

The respondents are directed to refund the excess collected
amount as VAT at the rate of 15%, in-stead of 10% (under Service

Code S065.00).

Communicate the judgment and order at once.

Zafar Ahmed, J:

| agree.

Obaidul Hasan/B.O.



