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Sardar Md. Rashed Jahangir, J: 

 The Rule was issued on an application under article 102 of 

the Constitution of the People‟s Republic of Bangladesh calling 

upon the respondents to show cause as to why the action of 



2 
 

respondent Nos. 1 to 3 in deducting 15% VAT instead of 7.5% 

from the bills of the petitioner (Annexure-„E‟, „E-1‟ and „E-2‟) for 

the works under (Form PW3A-9) Tender 

No.18.13.0000.132.14.002.23 dated 23.01.2023 and contract 

agreement dated 01.05.2023 (Annexure-„A‟) should not be declared 

to have been done without lawful authority and is of no legal effect 

and why the respondents should not be directed not to deduct 15% 

VAT instead of 7.5% VAT from the petitioner‟s bill for the works 

under contract No. 18.13.0000.132.14.002.23/594 dated 01.05.2023 

(Annexure-„A‟) and/or pass such other or further order or orders as 

to this Court may seem fit and proper. 

 The petitioner is a Bangladeshi National, having proprietary 

concern in the name and style „Ifaz Traders‟ and engaged in various 

kinds of works under different contracts. Respondent No.1 floated a 

tender being No.18.13.0000.132.14.002.23 dated 23.01.2023 

inviting eligible contractors/persons to participate in the tender for 

the works „appointment of a contractor for Jetty Handling (cleaning 

and garbage removing) for Chittagong Port Authority‟ for a period 

of 2(two) years. The petitioner on being successful in getting the 

work, a contract was signed between the respondent No.1 and 

petitioner on 01.05.2023 for execution of the works as per 

specification of the Notification of Award and Tender documents. 
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It is to be mentioned here that the Notification of Award was issued 

in favour of the petitioner on 27.04.2023.  

As per the contract dated 01.05.2023, the documents forming 

the contract shall be interpreted in the following order of priority:  

a. the signed Contract Agreement; 

b. the letter of Notification of Award; 

c. the completed Tender and the Appendix to the Tender; 

d. the Particular Conditions of Contract; 

e. the General Conditions of Contract; 

f. the Technical specifications;  

g. the General Specification; 

h. the Drawing; 

i. the priced BOQ and the Schedules; and  

j. any other Documents listed in the PCC forming Part of 

the Contract; 

It is stated that the respondent Nos. 1-3 collect VAT on 

behalf of respondent Nos. 4 and 5 from the monthly bills 

payable/paid to the petitioner. It is further stated that under „p¡d¡lZ 

B­cn ew-14/j§pL/2017, a¡¢lMx01/07/2017Cw‟ the petitioner‟s work 

having been defined under Service Code 037.00 as „Procurement 

Provider (®k¡N¡ec¡l)‟ and deductible VAT from the bills of said 

service as per stipulation of the aforementioned General Order  of 

2017 is 5%; thereafter, SRO No.149-Law/2020/110-Mushak has 

been promulgated by the respondent No.5 on being authorized by 

the Value Added Tax and Supplementary Duties Act, 2012 (shortly 
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„the VAT Act‟) under which 7.5% VAT is to be deducted from the 

bills of „Procurement Provider‟. It is further stated that the 

petitioner submitted his first bill to the Chattogram Port Authority 

for the works completed in the month of May, 2023 and 

surprisingly found that the authority made payment after deducting 

VAT at the rate of 15% from the aforesaid monthly bills, violating 

the provisions of the VAT Act and the Order and Rules made 

thereunder. Challenging the deduction of 15% VAT from the 

monthly bills, the petitioner filed this writ petition and obtained the 

Rule. 

Mr. Abul Kalam, learned Advocate appearing for the 

petitioner submits that the petitioner after participating in open 

tender obtained the work order from respondent, Chattogram Port 

Authority for rendering some services as specified in the 

Notification of Award dated 27.04.2023 as well as in Tender 

documents. Under „p¡d¡lZ B­cn ew-14/j§pL/2017, a¡¢lMx 01/07/2017Cw‟ 

read with „Hp,Bl,J ew 149-BCe/2020/110-j§pL‟ dated 11.06.2020, 

the petitioner should be treated as „Procurement Provider 

(­k¡N¡ec¡l)‟ Service Code of which is S037.00 and under „Hp.Bl,ÚÚJ ew 

149-BCe/2020/110-j§pL‟ the deductible VAT from the bills of 

petitioner‟s service is 7.5%, but the respondent Nos.1-3 most 

arbitrarily and illegally deducted VAT at the rate 15% from the 

monthly bills of petitioner and thereby acted beyond the jurisdiction 
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stipulated in law and as such, the action of the respondent Nos.1-3 

is required to be declared to have been taken without lawful 

authority and is of no legal effect. 

On the other hand, Mr. Sayed Misbahul Anwar, learned 

Advocate appearing for respondent No. 1 submits that under the 

VAT Act the respondent No. 1 is the withholding tax authority and 

is under an obligation to deduct VAT from any payment made to 

any person under any contract or agreement for rendering services 

and as such, the respondent Nos.1-3 are deducting VAT at source 

from the monthly bills of the petitioner‟s proprietary concern as per 

the provision of the VAT Act as well as the contract and tender 

documents. He next submits that the Commissioner of Customs, 

Excise and VAT of zone concerned asked the respondent No. 1 to 

deduct 15% VAT from the monthly bills of petitioner and 

accordingly, the respondent Nos. 1-3 are deducting VAT as per 

direction of the Commissioner concerned and in view of above, he 

prays for discharging the Rule. 

Mr. Nawroz Md. Rasel Chowdhury, learned Deputy Attorney 

General appearing with Ms. Tahmina Polly, learned Assistant 

Attorney General and made his submission adopting the 

submissions of learned Advocate for the respondent No. 1 claiming 

that 15% VAT has been deducted justly and legally from the 
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monthly bills of the petitioner‟s proprietary concern and therefore 

he also prays for discharging the Rule. 

Heard learned Advocates for the petitioner, respondent No.1 

and the learned Deputy Attorney General; perused the writ petition 

and affidavit-in-opposition filed on behalf of respondent No.1 

together with their annexures. 

We have also examined the provisions of the VAT Act 

alongwith the „Hp,Bl,J ew 186-BCe/2019/43-j§pL‟ dated 13.06.2019 

and „Hp,Bl,J ew 149-BCe/2020/110-j§pL‟ dated 11.06.2020. 

It appears that the petitioner through its proprietary concern 

entered into an agreement with respondent No.1 on 01.05.2023 

after successfully participating in an open tender for appointment of 

a contractor for Jetty Handling (Cleaning & Garbage Removing) 

for Chattogram Port Authority for a period of 2(two) years. Clause-

5 of the Contract dated 01.05.2023 states as under: 

“The Procuring Entity hereby covenants to pay the 

Contractor in consideration of the execution and 

completion of the works and the remedying of 

defects therein, the contract price or such and other 

sum as may become payable under the provisions of 

the Contract at the times and in the manner 

prescribed by the Contract.” 

 Under section 3 of the Tender Documents captioned „General 

Condition of Contract‟ (in short „GCC‟) in clause-4, it is stipulated 
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that the contract shall be governed by and interpreted in accordance 

with the laws of the People‟s Republic of Bangladesh and under 

clause-18 of GCC, it is also stipulated that the contractor shall be 

entirely responsible for all applicable taxes, custom duties, VAT 

and other levies imposed or incurred inside and outside Bangladesh. 

It is to be noted here that the contractor (petitioner) is to submit his 

bill on monthly basis. Under section 4 of the Tender documents, 

captioned „Particular Condition of Contract‟ (PCC) in clause GCC 

65.1 the method and conditions of payment has been specified and 

it is also stated that (from page 60 of the writ petition) the payment 

shall be made in Bangladeshi taka on monthly basis. Under sub-

clause (6) of clause-GCC 65.1, it is further stipulated that Income-

tax, VAT and any other taxes imposed by the Government shall be 

borne by the contractor and those shall be deducted from the 

monthly bills of the contractor.  

 It further appears that the work has been specified in Contract 

Agreement, Notification of Award, Tender documents, etc. as 

“Appointment of a Contractor for Jetty Handling (Cleaning and 

Garbage removing) for Chattogram Port Authority........‟ and under 

„Hp,Bl,J ew 186-BCe/2019/43-j§pL‟ dated 13.06.2019 read with 

„Hp,Bl,J ew 149-BCe/2020/110-j§pL‟ dated 11.06.2020 such services 

of the petitioner has been defined/explained under Service Code 
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S065.00 captioned “ihe, ®j­T J AwNe f¢lú¡l h¡ lrZ¡­hrZL¡l£ pwÙÛ¡” and 

are as below: 

hÉMÉ¡z-„ihe, ®j­T J AwNe f¢lú¡l h¡ lrZ¡­hrZL¡l£ pwÙÛ¡‟ AbÑ 

f­Zl ¢h¢ej­u plL¡¢l, Bd¡-plL¡¢l, ü¡ušn¡¢pa fË¢aù¡e, 

®hplL¡¢l pwpÙÛ¡ (He¢SJ), hÉ¡wL, h£j¡ h¡ AeÉ ®L¡­e¡ B¢bÑL 

fË¢aù¡e, ¢m¢j­VX ®L¡Çf¡e£, ¢nr¡ fË¢aù¡e h¡ B¿¹SÑ¡¢aL pwÙÛ¡l 

ihe, ®j­T J AwNe f¢lú¡­ll L¡­kÑ ¢e­u¡¢Sa ®L¡­e¡ hÉ¢š², 

fË¢aù¡e h¡ pwÙÛ¡z” 

 Learned Advocate for respondent No. 1 is claiming that the 

service of the petitioner shall fall under the Service Code S005.10 

under caption „fZÉ¡N¡l‟. On meticulous examination of the 

explanation, definition given under Service Code S005.10 (under 

SRO No. 186 of 2019), it appears that in no manner the said Code 

shall be applicable for the services rendered by the petitioner. Now, 

regarding the submissions made by learned Advocate for the 

petitioner, it was contended that their service should fall under 

Service Code S037.00 under caption „­k¡N¡ec¡l‟ (Procurement 

Provider) claiming himself as „­k¡N¡ec¡l‟, because he is rendering the 

services to the „QVÊNË¡j h¾cl La«Ñfr‟ after participating in a tender and 

that is why his rendered service should be treated/fallen under 

Service Code S037.00. 

 We have also examined the provisions of Hp,Bl,J ew 149-

BCe/2020/110-j§pL, „Ev­p j§mÉ pw­k¡Se Ll LaÑe J Bc¡u ¢h¢dj¡m¡, 2020; in 

Rule 4 under the caption „­k¡N¡ec¡­ll ­r­œ Ev­p j§pL LaÑe‟, it is 
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provided that „­k pLm ®ph¡l p¤¢e¢cÑø pw‘¡ l¢qu¡­R, ®p pLm ®ph¡ ®k¡N¡ec¡l 

¢qp¡­h NZÉ qC­h e¡‟z Under Service Code S065.00, the services of the 

petitioner have been defined and explained as „ihe, ®j­T J AwNe 

f¢lú¡l h¡ lrZ¡­hrZL¡l£ pwÙÛ¡‟; thus, by operation of Rule 4 of the “Ev­p 

j§mÉ pw­k¡Se LlLaÑe J Bc¡u ¢h¢dj¡m¡, 2020 the services of the petitioner 

cannot be treated as „Procurement Provider‟. Under sub-rule (2) of 

Rule 3 of the said Rules, 2020 it is also stated that “­Vä¡l, Q¥¢š², 

L¡kÑ¡­cn h¡ AeÉ¢hdi¡­h plhl¡­ql ®r­œ ¢e­jÀl R­L h¢ZÑa Lm¡j (2) H h¢ZÑa ®ph¡l 

®L¡­Xl ¢hfl£­a Lm¡j (3) H h¢ZÑa ®ph¡l ¢hfl£­a Lm¡j (4) H h¢ZÑa q¡­l 

Bh¢nÉLi¡­h Ev­p LaÑeL¡l£ pš¡ LaÑªL Ev­p LaÑe L¢l­a qC­h; kb¡x ||||||||” and at 

serial No. 35 under Service Code S065.00 the deductible VAT has 

been specified at the rate of 10%. 

 In the premise above, we are of the view that neither the 

petitioner‟s service can be treated as „fZÉ¡N¡l‟ nor as „­k¡N¡ec¡l‟, 

rather its services are to be treated under Service Code S065.00 as 

„ihe, ®j­T J AwNe f¢lú¡l h¡ lrZ¡­hrZL¡l£ pwÙÛ¡‟ and the deductible 

VAT from the payment of its monthly bills is 10% under the 

provisions of SRO No. 149-Law/2020/110-Mushak dated 

11.06.2020 read with SRO. No. 186-Law/2019/43/Mushak dated 

13.06.2019. 

 Accordingly, we find merit in the Rule. 
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Therefore, the Rule is made absolute-in-part. No order as to 

cost. 

The respondents are directed to refund the excess collected 

amount as VAT at the rate of 15%, in-stead of 10% (under Service 

Code S065.00). 

 Communicate the judgment and order at once. 

 

Zafar Ahmed, J: 

     I agree. 

 

 

 

 

 

 

 

Obaidul Hasan/B.O. 


