IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO.2967 of 2023

IN THE MATTER OF:

An application under Article 102 of the

Constitution of the People’s Republic of
Bangladesh

And
IN THE MATTER OF:

Al Amin

... Petitioner.
_VS_

Election Appellate Tribunal and others.

... Respondents.
And

Mr. Md. Helal Uddin Mollah, Advocate
.... For the Petitioner.

Ms. Syeda Nasrin, Advocate with

Mr. Md. Razu Hawlader, Advocate with

Mr. Bibek Chandra, Advocate with

Ms. Jannatul Islam Peya, Advocate with

Mr. Farhad Hossain, Advocate with

Mr. Golam Kibria, Advocate with

Mr. Md. Murad Hossain, Advocate and

Mr. Khandaker Sultan Ahmed, Advocate

..... for the respondent No.1

Mr. Samarendra Nath Biswas, D.A.G. with
Mr. Md. Abul Kalam Khan (Daud), A.A.G. and
Mr. Md. Modersher Ali Khan (Dipu), A.A.G.
....For the Respondents-government.

Heard on:15.01.2024 and
Judgment on:16.01.2024

Present:

Mrs. Justice Farah Mahbub.
And
Mr. Justice Muhammad Mahbub Ul Islam

Farah Mahbub, J:

This Rule Nisi was i1ssued under Article 102 of the Constitution of the

People’s Republic of Bangladesh, calling upon the respondents to show cause



as to why the impugned order dated 23.02.2023 passed by the Election
Appellate Tribunal, Barguna in Election Appeal No.01 of 2023 (Annexure-E)
dismissing the appeal and thereby upholding the order dated 26.01.2023
passed by the Election Tribunal, Barguna in Election Tribunal Case No.03 of
2021 (Annexure-C) fixing the respective date for recounting of votes, should
not be declared to have been passed without lawful authority and hence, of no
legal effect.

At the time of issuance of the Rule, the operation of the
impugned order dated 26.01.2023 passed by the Election Tribunal, Barguna
in Election Tribunal Case No.03 of 2021 (Annexure-C) was stayed by this
Court for a prescribed period. Being aggrieved the respondent No.1 filed
Civil Petition for Leave to Appeal No. 833 of 2023 before the Hon’ble
Appellate Division. The learned Judge-in Chamber of the Appellate
Division after hearing the respective contending parties vide order dated
20.03.2023 stayed operation of the ad-interim order passed by this Court.
Ultimately, the Appellate Division vide order dated 09.08.2023 disposed
of the said petition with direction upon this Bench to hear and dispose of
the Rule on merit within a prescribed period.

Facts, in brief, are that the petitioner as being the citizen of
Bangladesh and being eligible contested Paurashava Election, 2021 for
the post of Councilor of Ward No.3 of Barguna Municipality. Ultimately,
he came out successful in the said election held on 30.01.2021 securing
highest vote. Subsequently, his name was duly published in gazette on
07.02.2021. However, on taking oath he has been discharging his

respective duties and functions without any objection from any quarter.



On 23.02.2021, the respondent No.1, the other contesting candidate
filed Election Application No.3 of 2021 before the Election Tribunal No.1
and Joint District and Sessions Judge, Barguna impleading the petitioner
as defendant challenging the said election held on 30.01.2021 with a
prayer, inter alia, “gfsamiz Fafoa AfoER THIRFRIE [T (TeR [Rore
W0/03/203) SIfTAR WAL ST Al FEHeF 2t ARSI TRifve 22z
o @l M1 Accordingly, summons was served and the petitioner
duly entered appearance by filing written statement. Deposition of PWs.
I, 2 and 3 and DWs. 1 and 2 were duly recorded by the Tribunal.
Subsequently, the matter was fixed on 26.01.2023 for final hearing.

Fact remains that at the time of filing election case the respondent
No.1 also filed an application before the Tribunal concerned with a prayer
for recounting of ballot papers. The Tribunal, however, at this juncture
allowed the said prayer vide order dated 26.01.2023 on being satisfied
prima facie from the evidence so have been adduced by the respective
contending parties by observing, inter alia, ‘@ @FwAMG JfGod ST
Ty (oM 1 23| TR S [ Yo %3¢l 1 230 IR A@AAC@ SR &ffoni-
TH S8 Tere wifkeige Fie@ PW-1,2,3, 93 DW-1, 2 @ &qi=af™, &=l
21AfiF 1 e swEcss 6 21f O Wik TN @ AT SAGIo FE
ST (S5 MR #TF ZACHN (@2 IR T (@2 Afewe 2| A 2T
TG oG G 7jf TR VIR SR AR SRAITN! AAL FCACR, (T SR 26
ARAREFO! B SIS g M1 W 35/03/020 T O (S5 “eI=I9
) S Fhe WS e

Being aggrieved the petitioner filed Election Appeal No. 01 of 2023
before the Election Appellate Tribunal, Barguna. Upon hearing the

respective contending parties the Appellate Tribunal ultimately dismissed



the appeal vide the impugned order dated 23.02.2023 (Annexure-E)

observing, inter-alia, “...... A@g TFCT (16 T FAT 2 e & T 67 FAT
TRE| oy & 6T FRFAEE e I3y B e Feq TR T AT
TR @ fAFEA AT TIET @ D Y8 T TR AR Aa A6 AP T7 FAT 22T
fYT6eT THATE 00 /303 W oA (AN SIS Ao e 3@ I ol FRFEETE w6
ST 7| BT oA (A J A anf3Herfs SR e o M AfFs B@ ...

Challenging the same the petitioner has filed the instant application
and obtained the present Rule Nisi.

Mr. Md. Helal Uddin Mollah, the learned Advocate appearing for
the petitioner goes to contend that the order dated 26.01.2023 passed by
the Election Tribunal No.1, Barguna is flawed with procedural illegality
for having not specified the respective date, time and place for re-counting
of ballot papers in compliance of Rule 62 of the ‘““%=I% F&[ colzre! fJfoa
fafersrreti, 20507 (in short, the Rules, 2010). The Appellate Tribunal while
dismissing the appeal did not at all consider the said legal aspect; hence, it
is liable to be declared to have been passed without lawful authority and
as such, is of no legal effect.

Conversely, Ms. Syeda Nasrin, the learned Advocate by filing
affidavit-in-opposition on behalf of the respondent No.l submits that
compliance of Rule 62(2) is an administrative order which the Tribunal
would have had passed on the next date so was fixed following the order
for recounting of ballot paper. The Tribunal in the instant case could not
do so, for, challenging the said order dated 26.01.2023 the petitioner
preferred appeal on 16.02.2023 before the Election Appellate Tribunal,
Barguna. In the given context, she submits that since the petitioner does
not challenge the order of re-counting of ballot paper as such, upon

discharging the Rule a direction be given upon the Tribunal to take



immediate necessary steps for recounting of ballot paper in accordance
with law.

In order to challenge the order of re-counting of ballot papers of the
respective election for the post of Counselor of the Pourasava in question
the only contention being placed by the petitioner is non-compliance of
Rule 62(2) which is merely a procedural compliance to be made by the
Tribunal by passing necessary order to that effect. Rule 62(2) of the
Rules, 2010 runs as under:

Y3/ WFFG AT GIEST IF TNFL AT ST I—

(s) TS FRFEE a1 AT ST BRI SeaPe T EET AT o
S STE  YfLHa A W HES Yo TR YT o fee
R |

(z) AFma] FRYgarT a7 f@3an arfa Frgar SFRE (3) 97 b are
SNGCT TS, NI, GNFY, I T3 AFTAT T [T FEIT @qT

Taking cognizance of the said contention of the petitioner the
impugned order of re-counting of ballot papers passed by the Election
Tribunal, Barguna being affirmed by the Election Appellate Tribunal,
Barguna cannot be declared to be an order passed without lawful
authority.

Accordingly, having found no substance in the instant Rule it is
liable to be discharged.

In the result, the Rule is discharged without any order as to costs.

The Election Tribunal, Barguna is hereby directed to take
immediate necessary steps preferably within 2(two) weeks from the date
of receipt of the copy of this judgment and order for re-counting of ballot
papers in the presence of both the respective contending parties subject to

compliance of Rule 62(2) of the Rules, 2010.



There will be no order as to costs.
Communicate the judgment and order to the respondents concerned

at once.

Muhammad Mahbub Ul Islam, J:

I agree.

Montu (B.O.)



