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1.This Rule was issued calling upon the opposite party
Nos.1-5 to show cause as to why the judgment and decreed dated
31.08.2022 (decree signed on 07.09.2022) passed by the learned
Additional District Judge, 1** Court, Narshingdi, in Title Appeal
No.77 of 2013 reversing the judgment and decree dated 24.01.2013
(decree signed on 30.01.2013) passed by the learned Assistant
Judge, Palash Court, Narsingdi in Title Suit No.125 of 2010
decreeing the suit should not be set aside and/or pass such other or
further order or orders passed as this Court may seem fit and

proper.



2.The opposite party Nos.1-3 as plaintiffs filed Title Suit
No.125 of 2010 before the learned Assistant Judge, Palalsh Court,
Narshingdi, with a prayer for declaration of title, recovery of khas
possession as well as declaration of registered deed No.2798 dated
22.08.2005 is illegal, invalid and unaffected upon the plaintiffs in
the suit.

3.The plaintiffs case, in short is that the suit land of schedule
ka originally belonged to Kaiyum Khan, A Naim Khan, A Rahim
Khan, Habib Khan, Lutfunnessa Khanum and Achiban Nesa
Khanom and accordingly S.A. Khatian Nos. 526, 609 was recorded
in their name. During R.S. operation the R.S. Khatian No.68 was
recorded in their names, the 13 decimals land of Shabek Plot
No0.590 turned into R.S. Plot No.740 and 15 decimal of Shabek
Plot No.590 turned into R.S. Plot No0.739. Thereafter, A. Naim
Khan died leaving behind one wife named Anowara Begum, 6(six)
daughters Sufia, Salima, Jarina, Khaleda, Shahina, Rabeya and one
son Khairul Alam Khan, they have been enjoying and possessing
the suit land by way of inheritance. Thereafter the S.A. and R.S
recorded owners A Kaiyum Khan and others made a power of
Attorney deed No.17763 dated 27.09.1982 in favour of their
brother A. Rahim Khan to maintain and transfer the suit land, the
said A. Kaiyum Khan and others being pleased to the service of the
predecessor of plaintiff Ramjan Ali decided to give 28 decimals
land in suit plot to said Ramjan Ali and accordingly A. Rahim

Khan made the registered heba deed No.10860 dated 20.12.1983 in



favour of Ramjan Ali by way of power of attorney in the plot
Nos.689 and 690, A. Rahim Khan accordingly handed over the
possession of the suit land to Ramjan Ali and after the death of
Ramjan Ali the plaintiffs inherited his property and became owner
and possessor of the suit land. After the death of their father the
plaintiff did not found the heba deed No.10860 dated 20.12.1983.
Considering the future of the plaintiffs A. Quiyum Khan and others
executed another deed No.52 dated 03.04.2008 in favour of the
plaintiffs relating to the lands of the suit plot. It is mentioned that
during the enjoyment of the aforesaid 28 decimal of land by the
plaintiffs, the defendant Nos.1 and 2 filed a Pre-emption Misc.
Case No.l11 of 2008 dated 03.04.2008 against the heba deed
No.1052 and disclosed the kha schedule deed No.2798 dated
22.08.2005 in that pre-emption case. The present plaintiff has
contested the pre-emption case and that case was dismissed on
contest against these plaintiffs. The plaintiff’s appellant opposite
party thus are entitled to get relief of declaration of title over the
suit land and are also entitled to get the relief of recovery of khas
possession.

4.0n the other hand, the defendant Nos.1-4 contested the
suit by filling a written statement denying the material allegation
made in the plaint contending inter alia that admittedly the S.A.
and R.S. recorded tenant A.Nayem Khan died leaving behind one
wife Anowara Begum, six daughters Sufia, Salima, Jarina,

Khaleda, Shahina, Rabeya and one son Khairul Alam. They



inherited the property of A. Naiyem Khan by amicable settlement
Anowara Begum and Khairul Alam got the property from the suit
plot Nos. 740 and 739. Being possessed of the land in the suit plot
they sold out 9.33 decimal of land in favour of defendant Nos.1
and 2 by registered kabala deed No.2798 dated 22.08.2005 and
handed over the possession of the same to defendant Nos.1 and 2.
A. Rahim Khan did not get any power to transfer the property of
the suit mouja Santan Para by the power of attorney No.17763
dated 27.09.1982 which is mentioned in the plaint. It is found that
only the lands of Berua and Mohani Mouja are referred in the
power of attorney No.17763. So the plaintiffs falsely contended
that A. Rahim Khan made the registered heba deed No.10860
dated 20.12.1983 relating to 13 decimal of land in suit plot
Nos.689 and 15 decimals of land in suit plot No. 690 from Santan
Para Mouja in favour of Ramjan Ali by way of alleged power of
attorney. As such the heba deed No. 1052 is illegal and unlawful.
The defendant Nos.1 and 2 have been in possession of the suit land
from their predecessor, so the plaintiffs have no right title and
possession over the suit plot and their contention of dispossession
by the defendants is totally false and untrue. The plaintiffs have
instituted the instant suit in order to harass the defendants and
therefore the instant suit is liable to be dismissed.

5.After trial the learned Assistant Judge, Palash Court,

Narsingdi, dismissed the suit by his judgment and decree dated



24.01.2013 (decree signed on 30.01.2013) finding no right title and
possession of the plaintiffs over the suit land.

6.Being aggrieved by and dissatisfied with judgment and
decree passed by the learned Assistant Judge, Palash Court,
Narsingdi in Title Suit No.125 of 2010 the plaintiffs preferred an
appeal being Title Appeal No.77 of 2013 before the learned
District Judge, Narsingdi, which has been heard by the Additional
District Judge, 1* Court, Narsingdi. Learned Appellate Court was
satisfied to allow the appeal and reverse the judgment and decree
by learned Assistant Judge, Palash Court, Narsingdi.

7.Being aggrieved by and dissatisfied with the judgment and
decree passed by the learned Additional District, 1% Court,
Narsingdi, the defendant respondent petitioner moved this revision
and obtained the Rule.

8.Learned Advocate appearing for the defendant respondent
petitioner takes me through the impugned judgment and decree,
deposition of the witnesses and other materials on record and then
submits that the S.A. and R.S. recorded tenant A. Kaiyum Khan
and others did not delegate power in favour of A. Rahim Khan to
transfer the property of the suit Mouja Santanpara, rather the said
power of attorney deed No.17763 contains the property in Berua
and Mohani Mouja under Police Station, Kaliganj of District-
Gazipur.

9.He further submits that defendant No.l in his deposition
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10.Learned Advocate in this context argues that the
hebanama deed was executed by A. Rahim Khan based on the
power of attorney No.17763 which is beyond his jurisdiction and
he was not delegated with the power to transfer the property of
Santanpara Mouja. A power of attorney should construed strictly
and the same gives only such authority as it confers expressly or by
necessary implication. He cited a decision reported in AIR 1947

Nag, at page 17 and 20 BLT 2012 (HCD) at page 163. The present



defendant petitioners as prior transferee of the suit land are entitled
to enforce their rights of priority over that of the respondent by
virtue section 48 of the Transfer of Property Act. In this context he
referred a decision reported in 13 MLR HCD, at page 01. He
asserts his argument citing this decision that the sub kabala deed
No.2798 dated 22.08.2005 shall take precedence over the
subsequent deed No.1052 dated 03.04.2008. A Rahim Khan by
virtue of power of attorney deed No.17763 was entitled to transfer
and capable to transfer the property of Berua and Mahani Mouja.
Therefore through the heba deed No.1052 dated 03.04.2008, the
plaintiff opposite party shall not accrue any right title and interest
in the suit land. Learned Advocate further put his argument that the
defendant petitioner instituted the pre-emption suit No.11 of 2008
on the basis of wrong advise of his advocate and as soon as the
defendant petitioner became aware, decided not to proceed with
the said pre-emption suit and as such that pre-emption suit was
dismissed. Therefore the judgment and decree passed by the
learned Additional District Judge, 1* Court, Narshingdi is liable to
be set aside.

11.0n the other hand, learned Advocate appearing for the
plaintiff appellant opposite party argues that learned appellate
Court rightly allowed the appeal and reversed the judgment and
decree of learned trial Court. The deceased of the plaintiff
appellant opposite party Ramjan Ali was a landless people and he

served a large period of time in the house of A. Rahim Khan and



others. Being satisfied to the service of the Ramjan Ali A. Rahim
Khan and others transferred the suit land in favour of Ramjan Ali
and Ramjan Ali had been in possession since the execution of the
heba deed. A Rahim Khan have been empowered to transfer the
suit land to the deceased of the plaintiff by way of power of
attorney deed No.17763. The defendant respondent petitioners
have been extinguished from the suit land in as much as their
predecessor A. Rahim Khan and others transferred the suit land to
Ramjan Al.

12.Having heard the arguments advanced by the learned
Advocate from both the sides and having considered the evidence
both oral and documentary, it appears that admittedly the suit
property was belonged to S.A. and R.S. recorded tenant A. Naiyem
Khan. The suit property inherited by his wife, daughter and his
son. On amicable settlement Anowara Begum and Khairul Alam
got the suit plot Nos.740 and 739 and being in possession Anowara
Begum and Khairul Alam sold out 9.33 decimals of land to the
defendant Nos.1 and 2 by registered kabala deed No. 2798 dated
22.04.2005. The defendant respondent petitioner produces oral and
documentary evidence in substantiating their claims. The
defendant respondent petitioner have been able to prove the sub
kabala deed No0.2798 dated 22.04.2005 which is executed by the
successor of the S.A. and R.S. recorded tenant. The defendant
petitioner also have been able to prove that the sub kabala deed

No. 2798 is duly acted upon by preparing mutation khatian in their



10

names. They also submitted duplicate carbon receipt in respect of
the suit land to the trial Court. These all are the evidence of
possession of the defendant.

13.The title of the plaintiff appellant opposite party is based
on the power of attorney deed No.17763. The plaintiff appellant
opposite party contended that A. Rahim Khan transferred the suit
land being empowered by the aforesaid power of attorney deed
No.17763. But on appreciation of the power of attorney deed
No.17763, it appears that A. Rahim Khan have not been authorized
to transfer the property of the suit land of Mouja Santan Para
which the plaintiff rightly brought in the schedule of the plaint.
The alleged power of attorney contains the property of Berua and
Mohani Mouja which is not the suit land. So A. Rahim Khan being
not authorized by the alleged power of attorney, he could not
transfer the property of the suit Mouja Santan Para by the
registered heba deed No.10860 dated 20.12.1983. So the transfer
by the attorney A. Rahim Khan by including the suit property of
Santan Para Mouja in hebanama deed is not a valid deed and
proper.

14.The plaintiff appellant opposite party contended that after
the death of their father they did not find the heba deed No.10860
dated 20.12.1983. In this stage, considering the future of the
plaintiff opposite party A. Kaiyum Khan and others executed
another heba deed No.1052 dated 03.04.2008 in favour of the

plaintiffs regarding the suit plot. But on perusal of the heba deed
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No. 1052 exhibit as 5, it is found that the deed 1s a fresh deed and
there is no any reference of the earlier heba deed No.10860 dated
20.12.1983 which is nothing but a perverse one.

15.Though the defendant Nos.1 and 2 admitted that they
have filed a pre-emption Misc. Case No.l11 of 2008 dated
03.04.2008 against the plaintiff appellant opposite party for the
pre-emption of the land of heba deed No.1052 but it is of the
evident that the defendant respondent petitioner contended that,
being wrongly advised by their advocates they instituted the
aforesaid pre-emption case and afterwards they withdrew that pre-
emption case. Also it is found that the alleged pre-emption case
does not recognize the title of the plaintiff appellant opposite party.
So the pre-emption case as alleged, did not affect the right title and
possession of the defendant respondent petitioner.

16.Though the plaintiff appellant opposite party contended
that they and their predecessor have been in possession of the suit
land since the period of 1983 and were dispossessed by the
defendant Nos.1 and 2 on 10.07.2009 but the witnesses of the
plaintiff could not prove their possession of the plaintiff appellant
opposite party. P.W.2 admitted in his cross examination that it is
untrue that the defendants are forcibly possessed the suit land. The
defendant opposite party could not submitted mutation khatian or
rent receipt in support of their exclusive possession over the suit

land. On the contrary the defendant respondent petitioners have
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been able to submits mutation khatian and duplicate carbon receipt
in respect of the possession of the suit land.

17.Learned Advocate appearing for the defendant
respondent petitioner submits that in absence of different intention
in a deed expressly or impliedly, a transfer of property passes
forthwith to the transferee all the interest which the transferor is
then capable of passing in the property. A. Rahim Khan was in no
manner entitled to transfer and capable to transfer of the property
of Santan Para Mouja according to the version of the alleged
power of attorney deed No.17763 dated 29.09.1982. We find a
similar decision in the case of Mangal Chandraw Sarker and others
Vs. Government of Bangladesh reported in 20 BLT (HCD) 2012 at
page 63 where the principle is adopted that since the petitioner did
not execute power in respect of the land recorded in the suit plot,
so by virtue of that power the petitioner will not benefit in any
manner. This leading decision is very much applicable in the
present case.

18.In view of the discussion made as above, I am of the
opinion that the defendant-respondents-petitioners are entitled to
get the remedy as prayed for. So the impugned judgment and
decree passed by the learned appellate Court in Title Appeal No.77
of 2013 warrants interference.

In the result the Rule is made absolute without any order

as to costs.
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The judgment and decreed dated 31.08.2022 (decree signed
on 07.09.2022) passed by the learned Additional District Judge, 1%
Court, Narshingdi, in Title Appeal No.77 of 2013 reversing the
judgment and decree dated 24.01.2013 (decree signed on
30.01.2013) passed by the learned Assistant Judge, Palash Court,
Narsingdi in Title Suit No.125 of 2010 decreeing the suit is hereby
set aside.

The order of stay and status-quo granted earlier, at the time
of issuance of Rule, is hereby vacated.

Send down the lower Courts’ record with a copy of this

Judgment to the Courts’ below at once.

Hasan.A.B.O./-



