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.........For the Plaintiff opposite-party No.1.

Heard on 25.08.2024, 01.09.2024, 04.09.2024 and
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This Rule was issued calling upon the opposite parties to show
cause as to why the impugned judgment and decree dated 24.08.2022
(decree signed on 28.08.2022) passed by the learned Special District
Judge, Cumilla in Title Appeal No. 2 of 2020 affirming those dated
19.02.2017 (decree signed on 27.02.2017) passed by the learned
Senior Assistant Judge, Daudkandi, Cumilla in Title Suit No. 142 of
2012 decreeing the suit should not be set-aside and/or such other or
further order or orders passed as to this Court may seem fit and

proper.

Material facts of the case, briefly, are that the opposite party
No.1 as plaintiff instituted Title Suit No. 142 of 2012 in the Court of
the learned Senior Assistant Judge, Daudkandi, Cumilla praying the

following reliefs:
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The plaintiff’s case in short is that the father of the plaintiff, Dr.

Badiur Rahman and mother Khodeja Begum were owners of 720
decimal of land by way of exchange and while owning and possessing
the same they sold 187 decimals of land and the father and mother of
the plaintiff had been owning and possessing rest of the land. The
father of the plaintiff died leaving behind his 2nd wife Khodeja
Begum, 2 sons being the plaintiff and his brother, 5 daughters of 2nd
wife namely, Rejia Begum, Lutfa Begum, Hasneara, Rahima, Ayesha
Begum and 1 daughter of first wife namely Mahmuda Khatun alias
Ayesha. Thereafter, Khodeja Begum died leaving behind her 2 sons
and 5 daughters. The defendant No. 1 proposed to sale her portion of
land got from her father and mother and the plaintiff agreed to
purchase 57 decimals land at the consideration of Taka 2,24,000/- in



presence of the plaintiff’s brother, his nephew and the husband of
Hosneara Begum. The defendant No. 1 and her husband went to
Nangolkot Sub Registry Office and requested one deed writer named
Md. Abul Hossain to write a sale deed in respect of the suit land at the
consideration of Taka 2,24,000/-.Ultimately, after writing the deed the
defendant No. 1 and the witnesses readout the deed and the defendant
No. 1 received Taka 2,24,000/- and signed the deed but on that date
due to shortage of time the bank refused to receive rest of stamp fees
and other fees resulting which the deed couldn't be registered on that
date. Thereupon, the plaintiff took the said kabala deed in his custody
and requested to the defendant on several times to register the sub-
kabala deed but the defendant didn't register the sub-kabala deed, the
plaintiff has possessed the suit land. The defendant Nos. 2-5 disclosed
that they purchased 60 decimal of land by sub-kabala Nos. 207 of
2005 and 208 of 2005 although the defendant Nos. 2-5 had knowledge
of the plaintiff’s purchase from the defendant No. 1 and his possession
over the suit land. The plaintiff is entitled to get registration of sub-
kabala deed from the defendant No. 1. Finally, on 29.07.2005 the
plaintiff requested the defendant No.l to register the sub-kabala deed
in a vain and hence, the suit. Thereafter the suit was transferred in the
court of learned Senior Assistant Judge, Daudkandi, Cumilla wherein

1t was renumbered as Title Suit No. 142 of 2012.

Defendant Nos. 1, 2 and 5 entered appearance in the suit by
filing written statement denying all the material allegations made in
the plaint contending, inter-alia, that the defendant No. I got the land
by way of inheritance and on 03.01.2005 she sold 54 decimal of land
to the defendant No. 2 by sub-kabala No. 207 of 2005 and also sold 06
decimals of land to the defendant Nos. 2-5 by sub- kabala No. 208 of
2005. The defendant Nos. 2-5 purchased total 57 decimals of land at
the consideration of Taka 2,24,000/- and the sub-kabala deed was



executed on the stamp of Taka 520/- dated 20.12.2004. The plaintiff
collusively created the alleged deed beyond the knowledge of the
defendant No. 1. The defendant No. 1 didn't execute any agreement or
sale deed with the plaintiff and the plaintiff didn't give any money to
the defendant No. 1 as consideration money and the defendant No. 1
didn't hand over the possession of the suit land to the plaintiff. The
defendant No. 1 didn't sign on the alleged deed and the alleged deed
1s forged one and as such, the suit is liable to be dismissed.

The learned Senior Assistant Judge on the pleadings of the

parties framed the following issues for determination:

1. Whether the suit is maintainable in its present form and
manner?

i1. Whether the disputes between the plaintiff and defendants are
proved or not?

i11. Whether the plaintiff is entitled to get a decree as prayed
for?

iv. Whether any deed was executed between the plaintiff and the
defendant for sale of the suit land and out of which the
plaintiff paid consideration money amounting to Taka
2,24,000/- or not?

At the trial the plaintiff-opposite parties examined 5 witnesses
and also filed a series of documents and proved the same as “Ext. Nos.
1-7. The defendants only filed written statements but they did not

examine any witnesses in their favour.

The learned Senior Assistant Judge, Daudkandi, Cumilla after
hearing argument of the parties and on considering the evidence and
materials on record by its judgment and decree dated 19.02.2017

decreed the suit in favour of the plaintiff.

On appeal being Title Appeal No. 2 of 2020, the learned Special
District Judge, Cumilla by the impugned judgment and decree dated



24.08.2022 dismissed the appeal and affirmed the judgment and
decree of the trial Court.

Being aggrieved by the aforesaid impugned judgment and
decree dated 24.08.2002 passed by the learned Special District Judge,
Cumilla the defendant No.2 as petitioner preferred this revision

application and obtained the present rule.

Mr. Kishore Kumar Mondal, the learned Advocate appearing for
the defendant-petitioner in the course of argument takes me through
the plaint of the suit, written statements, deposition of witness and
other materials on record and then submits that both the courts below
without applying their judicial mind into the facts of the case and law
bearing on the subject most illegally decreed the suit in favour of the
plaintiff which occasioned a failure of justice. The learned Advocate
next referring the provision of section 17 and 17A of the Registration
Act submits that the instant suit is barred by law inasmuch as in this
case no registration took place and no contract was made between
the parties. He further submits that when a question of law is
raised for the first time in a court of last resort and then this Court
sitting under revisional jurisdiction is well empowered to decide
the same upon the construction of a document or upon facts either
admitted or proved. The learned Advocate to fortify his
submission has relied on the decisions reported in 21 BLT 155

and 26 DLR 10.

Mr. Tabarak Hossain, the learned Senior Advocate appearing
for the plaintiff-opposite party No.l, on the other hand, opposes the
Rule and supports the impugned judgments of 2 Court below, which
were according to him just, correct and proper. He submits that in the

facts and circumstances of the case both the courts below committed



no wrong in decreeing the suit in favour of the plaintiff inasmuch as
in this case it is apparent from the evidence and materials on record
that the defendant No.1 by putting his signature executed deed of sale
on 20.12.2004 but due to shortage of time of that day the registered
process was not completed before the Sub Registry office and
thereafter, on the following day the defendant No.1, sister of the
plaintiff did not turn to register the deed and ultimately finding no
other alternative way the plaintiff filed the suit on 18.08.2005 to get
the deed register from the court within the period of limitation and
therefore, in no way it can be said the case is barred by any law
whatsoever. The learned Advocate further submits that the reasons
best known to the defendants as to why they did not turn to lead
evidence before the trial Court and it is on record that the defendants
entered appearance in the suit and filed written statements although
did not raise any point that the case is barred by section 17A and 17B
of the Registration Act. The learned Advocate further submits that the
instant Revisional application is directed against the judgment of
affirmance and in-fact judgments of 2 courts below are well founded
in law and fact which 1mmune from any interference by this Court
sitting under Revisional Jurisdiction. Finally, the learned Advocate
submits that it 1s well established proverb that law does not help any
indolent rather it helps the vigilant and it is on record that in this case
contesting defendant No.2 did not raise any point as to not
maintainability of the suit at the initial stage or at any point of time
during trial or appellate stage and now defendant No. 2 raised this
plea before this Court although defendant No.2 was not a party in the
impugned the deed and as such, the rule is liable to be discharged.

Having heard the learned Advocates for the parties and

having gone through the materials on record, the only question



that calls for my consideration in this Rule is whether the trial
Court as well as appellate Court committed any error in decreeing

the suit in favour of the plaintiff opposite party No.1.

On scrutiny of the record, it appears that the opposite party
No.1, Md. Zakir Hossain Khandokar as plaintiff instituted Title Suit
No. 2 of 2020 in the Court of the learned Senior Assistant Judge,
Daudkandi, Cumilla against her sister claiming to get registration the
deed in question dated 20.12.2004 on 18.08.2005 and it is on record
that during trial the plaintiff side examined as many as 5 PWs out of
which plaintiff himself was examined as PW-1, who categorically
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Defendant side cross-examined this witness but they could not able to
discover anything as to the credibility of the witness on the matter to
which he testifies. PW-2 and PW-3 in their respective evidence
corroborated the evidence of PW-1 in respect of all material
particulars. PW-4 stated in his deposition that he known the parties.
This witness also stated that- “Tifert &S <= AfTF 2Neer @ Fiee Bf | a@r
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Hossain, as Deed writer stated in his deposition that the plaintiff paid
consideration money amounting to Taka 2,24,000/- to Rezia Begum
(defendant No.1) in his presence. This witness also stated that he put
his signature in deed as deed writer and identified his signature as
“Ext.-2/ka”. He also stated that- “Afeter 319 & T (17 20T AR *7 GIpl
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¥ wlereT 1. Defendant side cross-examined this witness but failed to

find out any contradiction in the evidence of PW- 5.

On an analysis of the evidence of PWs, it appears that all the
PWs categorically testified in one voice that the plaintiff purchased
the land from defendant No.l (sister of plaintiff) on payment of
consideration money amounting to Taka 2,24,000/- on 20.12.2004. It
further appears that the plaintiff filed the suit on 18.08.2005 to get the
unregister deed for registration, which i1s well within the time.
Therefore, I am unable to see eye to eye to such submission of the
learned Advocate for the petitioner that the case is barred by
provisions of section 17A and 17B of the Registration Act. Moreover,
Mr. Tabarak Hossain, the learned Advocate for the plaintiff-opposite
party submits with force that section 17A deals with the instrument of
contract for sale but the instrument involved in the instant suit is not a
contract for sale rather the same is a sale deed executed by the owner
of the land. So, there is clear distinction between the provision of this
section and instrument involved in the instant suit and thus, the
contention raised by the learned Advocate for the defendant-petitioner
that the suit is barred by the provisions of section 17A and 17B of the
Registration Act has no leg to stand. In the fact and circumstances and
the position of the case as I have discussed above, I find a good deal

of substance in this submission of the learned Advocate for the



plaintiff-opposite party. Therefore, I find no substance in either of the

contentions as raised by the learned Advocate for the petitioner.

The impugned judgment is based on concurrent findings of facts
and the defendant-petitioner failed to make out any case of non-
reading or misreading of evidence on record and both the Courts
below passed the impugned decisions upon consideration of materials
on record and thus the same are not liable to be inferred with by this

Court sitting under revisional jurisdiction.

On a plain reading of the impugned Judgment as well as the
judgment of the trial Court, I find no flaw in the reasonings of 2
Courts below. The judgments of 2 Court below are well founded in

law and facts. No interference is, therefore, called for.

By the way, it may be observed that maintainability of the suit is
a mixed question of fact and law, which has to be raised in original
proceedings but in this case the same has been raised by the learned
Advocate for the first time before this Revisional Court, which can be
decided only at the trial on taking evidence and without taking
evidence it 1s difficult to decide whether the suit was maintainable or

not.

In view of my discussions made in the foregoing paragraphs it is
by now clear that the instant Rule must fail.
In the result, the Rule is discharged without any order as to

COsts.

Let a copy of this judgment along with lower Courts’ record be

sent down at once.



