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A.K.M.Asaduzzaman,J. 

 Opposite party as plaintiff filed Title Suit No. 61 of 2021 

for partition and for further declaration that defendant No.2 is not 

a successor of late Abdul Mannan. In that suit plaintiff filed an 

application for DNA test of the child with the sample collection 
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from the hair, bone, teeth upon collecting from the dead body of 

Abdul Mannan, which was allowed by the court below. The said 

order has been challenged in the instant revisional application 

under section 115(4) of the Code of Civil Procedure, but instead 

of granting leave, rule was issued on 14.11.2022 to see the legality 

of the said order. Matter has come before this court today for 

hearing.   

Mr. Harun-or-Rashid, the learned advocate appearing for 

the petitioner drawing my attention to the judgment of the court 

below submits that both the court below allowed the application 

for DNA test upon considering the provision as laid down under 

Rule 6(2) of the Deoxyribonucleic Acid (DNA) Bidhimala, 2018, 

which was been formulated through DNA Ain, 2014. But as per 

section 4 of the said Ain, this rule practically was corroborated for 

DNA test only to ascertain the criminal on a crime committed by 

him, which is not applicable in the civil jurisdiction and the court 

below totally failed to consider this aspect of this case. The 

learned advocate further submits that both the court below failed 

to consider that the paternity of the child as well as legitimacy of 

the child, whether was born on the wedlock of the plaintiff and 
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defendant No.1 is a matter, can be decided upon circumstantial 

evidences, for which no DNA test is required to be done.  In 

support of this contention he has cited a decision in the case of 

Kamal Hossain -Vs. State and others reported in 29 BLC 177 

relying upon the provision of section 112 of the Evidence Act and 

in the case of Kanai Chandra Das –Vs. Nipendra Chandra Mondal 

reported in 27 BLC(AD)1. The learned advocate further submits 

that since the minor child was born during a subsistence of the 

marriage he was a legitimate child, which has to be presumed, no 

further evidence is required for the same as per section 112 of the 

Evidence Act. In support of this contention he has cited the 

decision in the case of Nasrin Jahan (Parul) and others –Vs. 

Khabir Ahmed and others reported in 61 DLR 697. He further 

drawing my attention to the provision as laid down under section 

3 of the Evidence Act, 2014 submits that this provision of this Ain 

is not applicable for determining the paternity of child, which can 

only been determined by the provision as laid down under section 

112 of the Evidence Act and as such the impugned order of 

allowing the DNA test is apparently illegal, which is not 

sustainable in law, it is liable to be set aside.  
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Mr. Md. Ekramul Islam, the learned advocate appearing for 

the opposite party, on the other hand drawing my attention to the 

judgment passed by the court below submits that the appellate 

court while deciding the revision has rightly held that: 

"¢h‘ ¢ejÀ Bc¡m−al e¢b, a¢LÑa B−cn J fË¡b£Ñ−Ll 

clM¡Øa fkÑ¡−m¡Qe¡u ®cM¡ k¡u Aœ ¢l¢ine clM¡−Øal 

fË¢afr ¢h‘ ¢ejÀ Bc¡m−a j§m ®j¡LŸj¡l 2ew ¢hh¡c£l 

¢X|He|H ®Vø Hl SeÉ Bc¡m−al B−cn fË¡bÑe¡u clM¡Øa 

Beue Ll−m ¢h‘ ¢ejÀ Bc¡ma ¢hNa 06/01/22 Cw a¡¢l−M 

a¡ j”¤l œ²−j B−cn fËQ¡l L−lez h¢eÑa B−c−nl ¢hl²−Ü 

Aœ fË¡b£ÑL j¡ee£u ®Sm¡ SS Bc¡ma, mrÈ£f¤l-H ¢p¢i¢ 

¢l¢ine ew-1/2022 c¡−ul Ll−m Eiu f−rl öe¡e£ A−¿¹ 

j¡ee£u ®Sm¡ SS Bc¡ma ¢hNa 10/03/22Cw a¡¢l−M 

B−cn fËQ¡lL¡−m fkÑ−hrZ fËc¡e L−le ®k, "p¿¹¡−el ¢faªaÄ 

J j¡aªaÄ ¢edÑ¡l−el ®r−œ pw¢nÓø p¿¹¡e Hhw ¢fa¡ j¡a¡l 

l−š²l ej¤e¡ pwNËqœ²−j ¢X|He|H ®Vø Ll¡l ¢hd¡e B−Rz ¢fa¡ 

j¡l¡ ®N−m ¢fa«aÄ ¢edÑ¡l−el ®r−œ Eš² BC−el 6(2) ew 

Efe¢b−a E−õM B−Rz" l−š²l ej¤e¡ pwNËqe Ll¡l pñh e¡ 

q−m HC ¢h¢dj¡m¡l h¢ZÑa fÜ¢a Ae¤p¡−l jªa hÉ¢š²l cy¡a, 

Q¥m, ®L¡oLm¡ h¡ q¡s pwNËq Ll−a q−hz ¢h‘ ®Sm¡ SS 
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Bc¡ma av clM¡Øa¢V ¢h−hQe¡u ®eu¡ E¢Qa ¢Rm Hhw av 

B−m¡−L B−cn ®cJu¡ E¢Qa ¢Rmz 

j¡ee£u ®Sm¡ SS Bc¡m−al h¢ZÑa B−cn ¢h‘ ¢ejÀ Bc¡ma 

a¢LÑa B−cn¢V fËQ¡l L−lez j¡ee£u ®Sm¡ Sm Bc¡m−al 

fkÑ−hrZ Bj−m e¡ ¢e−u AeÉb¡ B−cn fËQ¡−ll BCeNa 

p¤−k¡N ¢h‘ ¢ejÀ Bc¡m−al ®kje ¢Rme¡ ®aj¢e Aœ ¢l¢ine 

Bc¡m−aJ av ¢ho−u ¢iæl©f B−cn fËQ¡l Ll¡l BCeNa 

HM¢au¡l e¡Cz" 

Since the application for DNA test was been allowed as 

being necessary in order to have a proper adjudication of the suit 

as been determined by the court below consecutively and thereby 

plaintiff has got nothing to lose rather it was essential for 

determining the real question in controversy, court below 

committed no illegality in allowing the same. The learned 

advocate further submits that the judgment cited in the instant case 

by the petitioner has got no manner of its application in the instant 

leave petition. All these are matter to be looked into as well as 

considered by the court below during trial. As the provision which 

has been laid down through DNA Rules, 2018 pursuant to the 

DNA Ain, 2014 is the only provision to determine the legitimacy 
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of a child by way of DNA test and there is no other provision 

distinguishing the civil and criminal matters to determine the 

issue, the submission as been made by the petitioner has got no 

legs to stand. Drawing my attention to the provision as been 

referred to here by the learned advocate for the petitioner under 

section 3 read with section 112 of the Evidence Act, the learned 

advocate further submits that the provision as laid down under 

section 112 of the Evidence Act for determining the legitimacy of 

the child is totally been vested upon the court below, while 

deciding on merit after taking evidence. But taking the assistance 

from a DNA report, which is secondary evidence court below 

committed no illegality to allow the application at this stage. 

Court can form his independent opinion relying upon the evidence 

as would be adduced together with the DNA test report keeping in 

mind the provision as laid down under section 112 of the 

Evidence Act during trial and as such since the impugned order 

committed no illegality, he finally prays for dismissing the leave 

petition. 

Heard the learned advocate and perused the lower court 

record and the impugned judgment. 
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In the suit plaintiffs sought for partition, wherein defendant 

No.2 was shown to be a child of Abdul Mannan and it has been 

urged in the suit by the plaintiff that defendant No.2 is not the 

child, who was not been born on the wedlock of marriage between 

the plaintiff and defendant No.1. 

In the premises the legitimacy of the child, defendant No.2 

is the question to be decided first and in order to determine the 

said issue it was very essential to determine the legitimacy by way 

of having a DNA test done properly. In the premises recently law 

was enacted on 22.09.2014 vide Act No.10, 2014 of enacting the 

Deoxyribonucleic Acid (DNA Ain, 2014). Pursuant to the 

provision as laid down under section 13 of the said Ain, a rule was 

framed being named DNA Rules 2018, on 2
nd

 October, 2018, 

wherein Rule 6 has been provided, how the maternity or paternity 

would be determine by way of DNA test. Having regard to the 

said provision, court below allowed the DNA prayer of the 

plaintiff, which was allowed by the court below concurrently. 

Going through the impugned judgment and the provision of 

law as laid down under rule 6 of the DNA Rule, 2018, I find 

substances in the submission of the learned advocate for the 
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opposite parties. Since the court below committed no illegality in 

allowing the DNA prayer of the plaintiffs. I find no merits in the 

application. 

In the result, the leave petition is dismissed and the 

judgment passed by the court below is hereby affirmed. 

Trial Court is hereby directed to proceed the case 

expeditiously as early as possible. 

The order of stay granted earlier is hereby recalled and 

vacated. 

Send down the Lower Court Records and communicate the 

judgment at once.   


