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Sheikh Abdul Awal, J:
This First Appeal at the instance of plaintiff, Ainuddin

Haider & Foyzunnessa Waqf Estate is directed against the
Judgment and decree dated 27.11.2022 (decree signed on
30.11.2022) passed by the learned Joint District Judge, "
Court, Dhaka in Title Suit No. 560 of 2019 allowing the
application dated 19.03.2020 filed by the defendant Nos. 1,7
and 11 under Order VII Rule 11 read with section 151 of the

Code of the Civil Procedure rejecting the plaint.



The relevant facts briefly are that Ainuddin Haider &
Foyzunnessa Wagqf Estate as plaintiff filed Title Suit No. 560
of 2019 in the Court of the learned Joint District Judge, 2"
Court, Dhaka impleading the defendants for declaration of title
and recovery of Kash possession stating inter-alia, that the
plaintiff, Ainuddin Haider & Foyzunnessa Waqf Estate in fact
is the real owner of the suit property as described in the
schedule-*“ A” and “B” of the plaint and those properties were
wrongly recorded in the name of the defendant Nos. 1 to 21
and wrongly enlisted in the Projabili Gazette. The plaintiff
claimed that they are superior land lord and the land in
question cannot be recorded or settled in favour of the

defendants.

Defendant Nos. 1,7 and 11 entered appearance in the suit
and filed an application for rejection of the plaint under Order
VII, Rule 11 read with section 151 of the Code of Civil
Procedure stating that the land as described in the schedule of
the plaint i1s admittedly property of Projabili Gazette and all
the records of right prepared in the name of the defendants
Proja. The suit is clearly barred by P.O. 90 of 1972, the
contents of the plaint do not disclose any cause of action for

the suit, the suit is hopelessly barred by limitation.

The plaintiff resisted the said application by filling
written objection stating that the suit property is Waqf
property and the plaintiff has direct interest over the suit land,
the suit is not barred by limitation. The contents of the plaint
do disclose cause of action for the suit and that there is no

reason to reject the plaint without framing any issues



whatsoever. Earlier the plaintiff, Ainuddin Haider &
Foyzunnessa Waqf Estate having filed Other Class Suit No.
75 of 1956 in the Court of the then Subordinate Judge, 2™
Court, Mymenshingh and got a decree in their favour which
was affirmed by the then Supreme Court of Pakistan and

therefore, the suit land can never being a Projabili property.

The learned Joint District Judge after hearing the parties
by the impugned judgment and order dated 27.11.2022
allowed the application under order VII, Rule 11 read with

section 151 of the Code of Civil Procedure rejecting the plaint.

Aggrieved thereby the plaintiff, Ainuddin Haider &
Foyzunnessa Waqf Estate has preferred this First Appeal
before this Court.

The learned Advocate for the appellant has taken mainly
4 grounds before us in memo of appeal namely. (i) the
acquisition of rent receiving interest in another projabili
property of the Plaintiff, Waqf Estate having been challenged
by filing other class Suit No. 75 of 1956 in the concerned
Subordinate Judge , Mymenshing and the Plaintiff Waqf
Estate having got decree in its favour in the year 1956 which
was affirmed by the then High Court of East Pakistan as well
as by the then Supreme Court of Pakistan in their respective
Judgments in the year 1965 and 1970, as such the plaintiff
Wagqf Estate cannot be taken away by P.O. 90 of 1972 as
projabili property and the learned Joint District Judge has
illegally rejected the plaint of Plaintiff's Title Suit No. 560 of
2019 giving reference of P.O. 90 of 1972. So, the Plaintiff has



rightly filed the present Title Suit No. 560 of 2019 for
declaration of title in the suit property and also for further
declaration that the S.A. R.S. and Dhaka City Jarip record as
to the suit property prepared in the name of its projas (
defendants) are illegal and also for recovery of khas
possession. In the facts and circumstances the learned Joint
District Judge most illegally rejected the plaint of Title Suit
No. 560 of 2019 giving reference of P.O. 90 of 1972. (ii) the
question of barred by Limitation in a suit of this nature is a
mixed question of law and fact, which can be decided only at
the trial on taking evidence and in this case the Learned Joint
District Judge, 2" Court, Dhaka without framing any issues
and without taking evidence has committed an error in
rejecting the plaint on the ground of Limitation. (ii1) The
learned Joint District Judge has also failed to apply section-10
of the Limitation Act before rejecting the plaint on the ground
of limitation wherein it has been laid down that the suit
would not be barred by any length of time in case of recovery
of filing of the suit for khas possession of Waqf property. (iv).
The contents of the plaint do disclose cause of action for the
suit and without framing any issues it is not at all possible to
decide whether the plaint is barred by law or barred by
limitation. Ref: 50 DLR (AD) 99. The learned Joint District
Judge in deciding the application under Order VII Rule 11
CPC has travelled beyond the pleadings of the plaint which is

not legally permissible.

Mr. Md. Khalilur Rahman, appearing for the

respondents, on the other hand, supports the impugned



judgment, which was according to them just, correct and
proper. Mr. Md. Khalilur Rahman in the course of argument
takes us through the impugned judgment and other materials
on record and then submits that the contents of the plaint are
preposterous in nature, which in fact do not disclose any cause
of action for the suit. He further submits that as per averments
of the plaint admittedly the suit land is Projabili property and
all records of right prepared in the name of Proja defendants
and thus, the instant suit is plainly barred by P.O. 90 of 1972,
the trial Court rightly relying on the decisions reported in 33
DLR (AD) 13 and 53 allowed the application for rejection of
the plaint. The learned Advocate further submits that as per
admitted contents of the plaint the suit is plainly barred by
limitation and thus, the learned Joint District Judge rightly

came to the conclusion the suit is barred by limitation.

Having gone through the record including the memo of
appeal, impugned judgment, plaint of the suit and other
materials on record, the only question that falls for our
consideration in this appeal is whether the learned Joint
District Judge, 2" Court, Dhaka committed any error in
rejecting the plaint by the impugned judgment and order. To
justify the decision of the learned Joint District Judge, we
have studied the plaint of the suit and the application under
Order VII Rule 11 together with written objection filed by the
defendants to the best of our ability.

It appears that Ainuddin Haider & Foyzunnessa Wagqf
Estate as plaintiff filed Title Suit No. 560 of 2019 praying the

following reliefs:-



“ ARG ITE AR FIRNEI I 2TF AL 93 @e-

(F) TEr T ¢ ¥ wwkiE IAffe gires T wR S
IR 8 TGP SAFE P65 I e X TG CqFIE
% 8 foG es;

(%) Tfer & SwfE Affe e ciiem ), @, AFoTe 9i2-
AR, AIF-d¢/> T b, ANIF 599 T[T do 8 > IH, @H,
Af ST Te-»,59,390 FiF Tt Afoqm 72-3, Wbr,¢q, S50, 00,
048, V9, €3Y, 8C, S8, SV, 8ap I ¥ WA Ifdfe Twiw
e Gled @, @, oM F:- AAEE 8/> 8 Wy, =F, @,
AfSTT 72 -38 ¢ 15 watel afeq™ 72-3, R, 3¢R, O, 83 8
3 S T 8 aNigS Oty RAMIME It ogS 2378 6
aF (T TS T gmE IEcs;

(o) SIS fRAMorss Tfert 5 ¢ < owf#e Iffs swafe
230e Trow I A AT ARG A WA B/ (ST
@ o JfRCe Y3 INTF ATFH TASF @ Ao
Ffce 14y T2 T ol mes;

(}) (Im=R 47 @6 IR Sqes qR R@mioma ofege
S e

(6) =2 ¢ 230 o IV W @ @ IR ~12re TR
SRACH AW S @ famis gfege fed fres;”

The defendant Nos. 1, 7 and 11 entered appearance in
the suit and filed an application under Order VII, Rule 11 read
with section 151 of the Code of Civil Procedure for rejection
of the plaint mainly on the grounds that the suit is barred by
P.O. 90 of 1972, barred by limitation and the contents of the
plaint do not disclose any cause of action for the suit. The
plaintiff-appellant resisted the said application by filing
written objection stating that Ainuddin Haider & Foyzunnessa
Wagqf Estate is the real owner of the suit property and the
records of right wrongly prepared in the name of the
defendants, the suit is not barred by limitation and not barred

by P.O. 90 of 1972. The learned Joint District Judge after



hearing both the parties by the impugned judgment and order
dated 27.11.2022 allowed the application under Order VII
Rule 11 read with section 151 of the Code of the Civil
Procedure holding that- 3oz wr=fem FFo et MR &0
9, 8, 5o/spax W3 [J4iF e e | FFet 94, 8, So/dSva ¥ [uiF e
‘I @ TMETS 24,8, 50/559% TRR 4 @ AFR &, St Texifn
o A o (1R e ¢ il Jfes Jfera oy 28771 4, s,
50/559% T FAIY 85 I AT INITHFT O (WS (NFWIT FITIE
@ FIF9 TEI T T AWIeced [0 ASTN T | T FAN &5 33
DLR (AD) , pg-13 and 53-@ 4 il @3 Fca 1, 8, 5o/s5a ¥
R4 WC© grew G, SAFE GEEE 8 (Ml e Fwifers Tiferpia
7R I 77 WA TE 1,8, So/s5aR W e 23 W gt Srare
@« 1” The learned Joint District Judge also observed that
admittedly the suit land was recorded in the name of the
defendants in City Jorip and all other records within the
period of 40 -50 years back and thus the suit is clearly barred
by Section 3 of the limitation Act. The learned Joint District
Judge also observed that the contents of the plaint do not

disclose any cause of action for the suit.

On a reading of the plaint, memo of Appeal together
with the impugned judgment and order dated 27.11.2022, it
appears to us that the property in question as described in the
schedule of plaint are admittedly Projabili property. In this
connection, we feel it necessary to quote hereunder P.O. 90 of
1972 for having a better view of the dispute in question, which

reads as follows:

“Notwithstanding anything contained in any other

law for the time being in force, on the



commencement of this Order, all or continuing or
deemed to be pending or continuing in any court
against the Government of the People’s Republic
of Bangladesh in which the legality or validity of
the State Acquisition and Tenancy Act, 1950
(E.B.Act No. XXVII of 1951), or of the
Ordinance, 1956 (E.B.Ord. No. III of 1956), or of
any other law making any amendment in the said
Act, or of the acquisition of any property made
under any provision thereof is challenged or called
in questions shall abate, and all orders, including
orders of injunction and other interlocutory orders,
passed in such suits appeals, applications and other
legal proceedings shall cease to have any effect;
and no court shall entertain, and no person shall
bring, any fresh suit, appeal, application or other
legal proceedings in which the legality or validity
of any such law or acquisition is challenged or

called in question.”

In the case of People’s Republic of Bangladesh,
represented by the Deputy Commissioner, Sylhet and others
Vs. Sri Sr1 Madan Gopal Jew Bigraha and others reported in
33 DLR (AD)13 it has been held that:-

“It 1s to be observed that prayers as set out in
the plaint clearly challenge the notification made
under section 3 of the Act as null and void and as
such all consequences following therefrom on the

acquisition of the Debuttor property were also



challenged and so an injunction was sought for. It
is to be further observed that it is now well settled
on the authority of Jalil Ahmed Vs. The Province
of East Pakistan. 19 D.L.R. 106 decided by a
Special Bench and affirmed by the Supreme Court
of Pakistan in Tanvir Ahmed Siddiky Vs. The
Province of East Pakistan (1968) 20 DLR (SC)
144-P.L.D. 1968 S.C. 185. That on the publication
of the notification under section 3 of the Act, all
rent receiving interests including that of Debuttor
and waqf estate stood acquired and all non-
retainable khas land also stood vested in the
Government”. This part of the proposition was

overlooked by the Courts below.”

From a combined reading of the P.O. 90 of 1972
together with above quoted decision, we find a clear view of
law as it stands today that all rent receiving interest including
Waqf and Debottor property stood acquired and all non
retainable kash land also stood vested in the Government.
Therefore, we find no reason to differ with the view taken by
the Court bellow that the suit is clearly barred by P.O. 90 of
1972.

By the way it may be observed that after passing the last
Judgment dated 17.06.1970 by the then Supreme Court of
Pakistan, P.O. 90 of 1972 was promulgated by the president of
newly independent country Bangladesh barring previous
Zamindars including the Wagqf Estate from claiming any sorts

of right in the projabili property cited in the projabili property
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Gazette and also declared that the previous Judgment passed
against wholesale acquisition of rent receiving interest is of
illegal and as such, the said alleged previous Judgment of the
Supreme Court of Pakistan dated 17.06.1970 in respect of
some other projabili property will not be a weapon for
acquiring right in the admitted projabili suit property, rather
the direction as given in P.O. 90 of 1972 will prevail of the
said judgment and the plaint of Title Suit No. 560 of 2019
filed by the Plaintiff-Appellant, Waqf Estate will be struck
down as per said P.O 90 of 1972 and also as per direction of
our Apex Court namely 33 DLR (S/C) page-13 and 53.

It further appears learned Joint District Judge also held
that the suit is barred by limitation on the findings : “ 5f 78
ST (A AR @, INHATT FP© N0 RAMAATHFA TN @7,4, &, @97, @
oIl 1S &7l (¢ pUle ©itd 2Iem Zaee |32 f[Ramisrsae Fiferst s
3o Fifgre wTsT WCRs | TR, W*res (3, &3, @, =9, @, ¢ Bl (S
TR @FC FqBF T ¢o ITF, 80, ITF YR SR IV AGFI 7 AEIFS
oG (EAIG emire qfre | amier o pere ot griFe (e
BITEIS (A AN 0,80 €R d IFW 2K NG (MFWN| TG IR | SR
JAATHT WA A2 INATF A AfFBICTT JAN @IEF AT oI =
3% 39-0L-d590 B SiffTd ST IWIFF @ WFWNIT g FCACRA K97
ob.ob.205s 4B wifird wdfie 85 ITW o9 | IRTFT WG I w3
JATCHA ARG O SNETR © 4R {4 wre Jifre ¢ <ifFewiong wet
Svieced 6 dferie '@ IMerEs W@ @iemwE s ofew
RATCSNI T N 17

These findings of the learned Joint District Judge are
well founded in law and fact inasmuch as it is on record that

the plaintiff in his plaint of Title Suit No. 560 of 2019 stated



11

that the property in question was "Projabili Property" under
the Plaintiff Waqf Estate and cited in the Projabili Property
Gazette 25.03.1954 and also admitted that the said property
have been recorded in the names of projas, the Defendants, in
the concerned S.A, R.S and Dhaka City Jarip record on the
basis of said projabili property Gazette of the Plaintiff Waqf
Estate and as such, the suit is barred by the provision of State
Acquisition and Tenancy Act, 1950 as well as by P.O. 90 of
1972. Further, the Plaintiff Waqgf Estate has been admitted in
his plaint that the Defendants are in possession before the S.A
record of right and the S.A. R.S and Dhaka City Jarip record
has been prepared in the names of the Defendants on the basis
of projabili property Gazette dated 25.03.1954 and as such, the
suit is also barred by limitation as limitation to file suit for
recovery of possession within 12 years and limitation to file
suit for declaration of record of right of 6 year having been
expired long ago on 06.08.2019 of filing the present Title Suit
No. 560 of 2019 and as such, the present suit is barred by
Limitation Act. We find no flaw in the reasonings of the
learned Joint District Judge or any ground to assail the
impugned Judgment. In a suit of this nature the learned Joint
District Judge rightly observed that the contents of the plaint
do not disclose any cause of action for the suit relying on the
decisions reported in 33 DLR (AD) page 13 and 53.
Therefore, we find no substance in either of the grounds as

taken in the memo of appeal.
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In view of our discussions made in the forgoing

paragraphs by now it is clear that the instant first appeal must

fail.

In the result, the appeal is dismissed. The impugned
judgment and decree dated 27.11.2022 (decree signed on
30.11.2022) passed by the learned Joint District Judge, 2nd
Court, Dhaka in Title Suit No. 560 of 2019 allowing the
application dated 19.03.2020 filed by the defendant Nos. 1,7
and 11 under Order VII Rule 11 read with section 151 of the
Code of the Civil Procedure rejecting the plaint is hereby

maintained.

In the facts and circumstances of the case there will be
no order as to costs.

Send down the LC Records at once.

Md. Mansur Alam, J:

I agree.



