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Farah Mahbub, J: 

This  Rule Nisi was issued under Article 102 of the Constitution of the 

People’s Republic of Bangladesh, calling upon the respondents to show cause 
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as to why the publication of subsequent gazette notification dated 06.01.2023 

[Annexure-C(2)] excluding the name of the petitioner as elected Member of 

the respective Ward ,should not be declared to have been done without lawful 

authority and hence, of no legal effect as being violative of Section 22 of the 

Union Parishad Ain, 2009 read with Rules 43 and 53 of the “Øq¡e£u plL¡l 

(CE¢eue f¢loc) ¢eh¡ÑQe ¢h¢dj¡m¡, 2010” and also, as to why the respondent Nos.1-

3 should not be directed to take oath of the petitioner as elected Member of 

Ward No.6 of 2 No. Noagoan Union Parishad, Ramgonj, Lakshmpur 

pursuant to gazette notification dated 06.02.2022 (Annexure-B) based on 

the finally published election result dated 28.11.2021 by the Upazilla 

Nirbahi Officer and Returning Officer of 2 No. Naogoan Union Parishad, 

Upazilla-Ramganj, District-Lakshmipur. 

Facts, in brief, are that on the respective date the office of the 

respondent No.2 declared election schedule to hold election of 2 No. 

Noagoan Union Parishad, Ramgonj, Lakshimpur. The petitioner as being 

an aspirant and eligible candidate submitted his nomination paper on 

23.10.2021 to participate in the said election for the post of Member of 6 

No. Ward of the said Union Parishad. After scrutiny of the nomination 

papers by the respondent No.4, the Returning Officer concerned the 

nomination paper of the petitioner was declared valid. Accordingly, he 

was allocated symbol “Morog”. However, the election for the post of 

Chairman and Members of the said union parishad was held on 

28.11.2021. The Returning Officer, the respondent No.4 following due 

process of law published election result of the said union parishad on 

28.11.2021 under Rule 42(1) and (6) of the “Øq¡e£u plL¡l (CE¢eue f¢loc) 

¢eh¡ÑQe ¢h¢dj¡m¡, 2010” (in short, the Rules, 2010) (Annexure-A) showing 
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that the petitioner had scored the highest vote for the post of Member of 6 

No. Ward of the said union parishad.  

Subsequent to publication of election result by the Returning 

Officer concerned the proforma respondent No.5 filed an application to 

the respondent No.1 on 07.12.2021 with a prayer to stay publication of 

election result in gazette (Annexure-B) alleging, inter-alia, that the 

petitioner was not a voter of Sharshi Village of 6 No. Ward and that his 

name was not included in the respective voter list of the said Ward. In 

response thereof the respondent No.1 formed a 2(two) members 

committee to enquire into the matter. Said committee accordingly issued a 

show cause notice on 13.01.2022 (Annexure-C) upon all concerned 

including the petitioner to appear on 17.01.2022 with supporting 

documents. On 17.01.2022, the respective members of the enquiry 

committee heard the respective candidates including the petitioner as well 

as the District Election Officer, Upazilla Ellection Officer and Returning 

Officer concerned, respondent No.4. They also scrutinised respective 

voter lists of Ward Nos. 5 and 6 of 2 No. Naogaon Union. 

However, during the course of enquiry the District Election Officer, 

Lakshmipur stated, inter-alia:- 

“�� ����� �	
� � ��	���  ����	��� (�� �� ��	�� ) �� ��	��� � ��	�	� �	���	� �	� �	� �� , ��! 

����	�� ���"��� �	�� 	�� ����� �	
�� #�	�	 ��$	% �
& '�(	�� ���� �� �� ��	��� � ��	�	�। ” 

 

Further, the Upazilla Election Officer, Lakshmipur stated, inter-alia :- 

“���	���)* �	�	 �	�� �� �	
�� �+	�� � ��
�� ,�  ��	��� � -��	� ���� .� �	/ �	�� ��0� 

'��1	�2 ��	�� 	 �/�3 4�5 �	
� �-���� �6 �� ��	�	7	8�  ����� )��0/ ����	��� �� �� ��	��� � �	5	�9 

�/�& )�/ ��	� ��	: -	�	� )	��	�	���� �;	0�	 �/�। �	8� ���	���7)* =-�9� ���(�> ��	� �	
� �	 ��� ��	� 

.�)� ������। .............................................................................. 

       ��?�3� '���	7 �	�@� )� ���� �/3�� )	� �, �6 �� ��	�	7	8�  ����� )��0/ ����	��� �� �� 

��	��� � �	5	�9 �/�& )�/ ����� ��	� ��	: -	�	� )	��	�	�� ,� �	� �� �� ��	��� � ��	�	� �	���	� �� । 

�3�  �( �A �	8� ��	�3 )�B। ��� ����	�� ���"��� CMS abÉ �	C	�� �� ����� �	
��� �� ��	��� � 
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��	�	� �-���� �/3	 	� ���� �	�	�। ���� �/% ���A�� �	�	� �, , �( �A �	� '��1	�2 �। 

...........................” 

 

The petitioner, however, stated inter-alia: 

 “,� )� ���� �D �� ��	��� � ��	�	� �	���	� �	� ��	�	��� $��� ���� ��	��� � ��	�	� �	���	� $��� 

�-���� �&�-	� ���� ,�� ���	���)* ��	 �/�। ���� ����� E��	� ���� ���� ��	���  �	
� -��� ���� 

��	��� � ��	�	� �	���	� �	� �	� �ছ��	 �	! �	� �	� �6 �� ��	�	7	8�  ������� �D �� ��	��� � ��	�	� 

�	���	� �ছ��	। ����	���� )� ���� ��	 �� �	�	� �, �� �� ��	��� � ��	�	� �	 -��� ���� �� �� ��	���  

�	5	�9 �/�& )�/ ����� -���ছ�। ���� �	8� ����� ��	�� ���� �/�� )	�����। �	� �(3 �
�� ,�� �
	 "(�� 

���G�H �	
��	 ��0�A �	��� )	�� ,�� '���	7 �/�। .................” 

Considering all the statements of the parties concerned the enquiry 

committee submitted its report on 20.01.2022 (Annexure-2 to the 

affidavit-in-opposition of the writ petition) opining, inter-alia-  

“mI�)(� ���	� �	�7J �)���	� �6 �� ��	�	7	8�  ����� )��0/ ����	��� ��	� ��	: -	�	� )	��	�	�� D �� 

��	��� � ��	�	� -��	 ��K� �� �� ��	��� � �	5	�9 �/�& )�/ ����� -��	� ��0�� ,�  ��	��� � ')� 

���G�H �	
� ��	� ��	-	L/ �-	��� �	�(� ,� '���	�7� ��&�	 )	��	 �7���ছ। '
�	v �I�)(� ���	� �	�7J 

�)���	� �6 �� ��	�	7	8�  ����� )��0/ ����	��� � �� ��	��� � ��	�	� �	 q−uJ ��	� ��	: -	�	� 

)	��	�	�� �� �� ��	���  �	
� q−u−Re ,�� �� �� ��	��� � �	5	�9 �/�& )�/ ����� q−u−Re ।” 

 

Meanwhile, pursuant to the result so had been declared by the 

Returning Officer, the respondent No.4, the Election Commission, the 

respondent No.1 published gazette notification on 06.02.2022 (Annexure-

B). But later, it published a gazette afresh on the same date i.e., on 

06.02.2022, but excluding the name of the petitioner.  

Being aggrieved by and dissatisfied with the petitioner preferred the 

instant of the application under Article 102 of the Constitution and 

obtained the present Rule Nisi.  

In view of the context of the case, the contention of the learned 

Advocate of the petitioner Mr. Md. Ali Jinnah is that after publication of 

gazette notification (Annexure-B) under Rule 43 of the “Øq¡e£u plL¡l 



 5

(CE¢eue f¢loc) ¢eh¡ÑQe ¢h¢dj¡m¡, 2010”, the Election Commission becomes 

functus officio under Section 22 of the “Øq¡e£u plL¡l (CE¢eue f¢loc) BCe, 

2009”,  (in short, the Ain, 2009)”.  

Moreso, he submits that after publication of gazette notification 

under Rule 43 of the Rules, 2010 the Election Tribunal becomes the sole 

authority to deal with the election matter. In addition, he goes to argue, 

the gazette notification of the successful candidates including the name of 

the petitioner was published on 06.02.2022 under Rule 43 of the Rules, 

2010, but the respondent No.1 on the same date published the impugned 

gazette notification afresh but excluding the name of the petitioner in 

violation of Section 22 of the Ain, 2009 read with Rule 53 of the Rules, 

2010, which goes to reflect the malafide intention on the part of the 

respondent No. 1. 

Accordingly, he submits that upon making the Rule absolute the  

subsequent publication of gazette notification by the respondent No.1 on 

06.02.2022 excluding the name of the petitioner is liable to be declared to 

have been passed without lawful authority and hence, of no legal effect.  

Mr. Muhammad Khalequzzaman Bhuiyan, the learned Advocate 

appearing on behalf of the respondent No.1 by filing affidavit-in-

opposition submits that as per the decision of the Election Commission, 

the schedule of Union Parishad Election of Ward No. 6 of 2 No. Noagoan 

Union Parishad, Ramgonj, Lakshmipur was declared. The petitioner, 

amongst others, submitted nomination paper and subsequently, he was 

declared as a valid candidate to contest the said election. He further 

submits that election of the said Ward was held peacefully and after 

counting of ballot papers it was found that the petitioner scored highest 

votes; accordingly, he was declared as winner. Subsequently, the Election 
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Commission received a complaint from respondent No. 5, one of the 

contesting candidates, regarding the fact that the petitioner despite being a 

voter of Ward No. 5 of the said union contested the election of Ward No. 

6 and as such, he should be barred from taking oath as Member of Ward 

No. 6. Pursuant thereto the Deputy Secretary (Songsthapan-2) directed the 

petitioner as well as the respondent No. 5 to appear before him with 

relevant documents. On the date of enquiry, he submits, both the parties 

appeared and placed their respective documents before the enquiry 

committee. However, he submits that during the course of the enquiry the 

petitioner himself admitted that prior to filing nomination paper for the 

post of Member of Ward No.6 he had knowledge that he was not a voter 

of the said Ward. But without taking initiatives under the respective 

provisions of law for correction of his voter number he filed the 

nomination paper to contest the union parishad election for the post of 

Member of the respective union parishad. Ultimately, he contends,  

gazette was published by the respondent No.1 on 06.01.2022. However, 

on the same date when said admitted fact came to the knowledge of the  

respondent No.1 it duly rectified the mistake by publishing a subsequent 

gazette on the same date pending hearing of the enquiry of the allegations 

so have been received against.  

In this regard, he goes to argue that it is the established principle of 

law that he who seeks equity must come with clean hands. In the instant 

case, he submits that the petitioner while seeking equitable relief did not 

come before this Hon’ble Court with clean hands; hence, this Rule is 

liable to be discharged.  

In support of the contentions so have been made on behalf of the 

respondent No.1 Mr. Md. Akhter Hossain Mojumder, the learned 
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Advocate appearing for the proforma-respondent No.5 by filing a separate 

set of affidavit-in-opposition submits that the petitioner with malafide 

intention by concealing the material fact of his disqualification submitted 

nomination paper to contest the election for the post of General Member 

of 6 No. Ward, 2 No. Noagaon Union Parishad, Ramganj, Laxmipur. In 

this regard he goes to submit that despite the fact that the petitioner is not 

a voter of 6 No. Ward the respondent No. 4 most illegally had accepted 

his nomination paper declaring him to be a valid candidate in the election.  

He further submits that in order to be an eligible candidate the 

petitioner who had filed nomination paper to contest the election needed 

to be qualified within the framework of the Ain, 2009. At the same time, 

it was also the responsibility of the respondent No.4 to scrutinize the 

nomination paper properly in order to determine whether the informations 

so given in the nomination paper were correct and thereafter, to allow or 

disallow the nomination paper. In the instant case, he submits that both 

the petitioner as well as the respondent No.4 have measurably failed to 

discharge their respective official duties and responsibilities. 

Consequently, the proforma respondent No.5, who secured 2
nd

 highest 

votes in the election suffered socially, politically as well as economically  

without any fault of his own. Accordingly, he submits that since the entire 

proceedings of this writ petition having been initiated with fraudulent act 

of the petitioner and also, since it is evident from record that he did not 

come before this Hon’ble Court with clean hands as such, he is not 

entitled to any equitable relief, as prayed for. As such, he submits that this 

respondent is entitled to be declared as an elected Member of Ward No.6, 

2 No. Noagaon, Union Parishad, Upazilla-Ramganj, District-Lakshmipur 

in accordance with law.  
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Section 26 (1) of the “Øq¡e£u plL¡l (CE¢eue f¢loc) BCe, 2009”, (Act 

No.61 of 2009) (in short, Act, 2009) prescribes the qualifications and 

disqualifications of a candidate to be elected as Chairman or Member of 

the Union Parishad. Vide clause (gha) of Section 26(1) in order to be 

qualified as Chairman or Member he has to be enlisted in the voter list of 

the respective Ward. Section 26(1) (gha) of the Ain, 2009 is quoted as 

under: 

“26z(1)................. 
(L) ................. 
(M)............... 
(N) ............... 
(O) pwl¢ra j¢qm¡ Bp−el pcpÉpq AeÉ¡eÉ pcpÉ−cl, ®r−œ, pw¢nÔø Ju¡−XÑl ®i¡Vl a¡¢mL¡u ay¡q¡l 
e¡j ¢m¢fhÜ b¡−Lz” 

 

 However, after publication of election schedule under Rule 10 of 

the “Øq¡e£u plL¡l (CE¢eue f¢loc) ¢eh¡ÑQe ¢h¢dj¡m¡, 2010” (in short, the Rules 

2010) the aspiring candidate is to submit nomination paper in Form Ka-2 

in order to contest election of General Member under Rule 12(3)(ka) 

along with documents under Rule 12(3)(ga) in particular giving 

declaration under Rule 12(3)(ga)(aa) that “(.) �� ���	���� ���MN �	
� �L� .�ছ� ,�� 

����	��� '�"=-�9� �I�* 5	�	 6�(6) �	 .)	��: ���v '�& ��	� . �� ���� '�	OÉ ��-� ���� �	-	� E	I��� 

��&��)*; [***]”. 

In the instant case, it is rather an admitted position of fact that 

petitioner is not a voter of Ward No.6 but Ward No.5. Despite having 

knowledge of the said fact he filed nomination paper in Form Ka-2 to 

contest the election for the post of Member giving declaration that he was 

a voter of Ward No.6. The petitioner has corroborated the said fact during 

the course of enquiry by stating, inter alia, that on the day of election he 

could not cast his vote in Ward No.6, since he was a voter of Ward No.5, 

as quoted above.  
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In view of the above admitted position of facts it can clearly be 

discerned that on the date of filing nomination paper the petitioner was a 

disqualified candidate. In this regard, the respondent No.4, the Presiding 

Officer has miserably failed to discharge his professional duties as has 

been bestowed upon him under Rule 14 of the Rules, 2010 while 

scrutinizing the nomination paper of the petitioner, which led to declaring 

the petitioner, a disqualified candidate, as the successful candidate in the 

said election. That being the position we have no manner of doubt to find 

that the entire process of election of the union parishad so far the 

petitioner is concerned is the result of concealment of material facts of his 

disqualification as a valid candidate. In this regard our apex court in the 

case of Jahangir Kabir Chowdhury –Vs- Bangladesh and others  

reported in 8 ALR (AD) 2016 (2) 283 has categorically found, inter-alia; 

“Fraud includes all acts, commissions and concealments which 

involve a breach of equitable duty, trust and are injurious to 

another or by which an undue and unconscious advantage is taken 

by another. If in the face of the order fraud is detected the court 

will not hesitate to exercise its power to nullify the action. It is a 

nullity in the eye of law.” 

 

In view of the above findings, since concealment of facts of 

disqualification of the petitioner tantamounts to fraud as such, it vitiates 

everything. In that view of the matter, seeking equitable relief by the 

petitioner for a declaration that publication of subsequent gazette 

notification dated 06.01.22 by the respondent No.1 excluding the name of 

the petitioner as elected Member, is not maintainable in the eye of law.  

Before we part, it is pertinent to observe that every election process 

involves huge finance involving public money and with the publication of 

election schedule the officers concerned are deputed in the respective 
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fields to discharge their respective official designated duties faithfully 

with proper application of mind. But when they fail, miscarriage of justice 

occurs by causing injury to the concerned affected persons. Present case is 

a glaring instance of failure of professional duties of the respondent No.4, 

which in the given context is unfortunate and hence, deprecated. 

In view of the facts and circumstances of the present case and the 

observations and findings so made above the Election Commission, 

respondent No.1 is hereby directed to take necessary steps on the issue in 

question in due compliance of law within 30 (thirty) days from the date of 

receipt of the copy of this judgment and order. 

 In the result, Rule is discharged. 

There will be no order as to costs. 

Communicate the judgment and order to the respondents concerned 

at once.  

 

Muhammad Mahbub Ul Islam,   J: 

 
                                I agree.  

 

Montu (B.O.) 
 


