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Criminal Revision No0.4462 of 2022.
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The State and another
... Opposite parties.
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Mr. N.K.M. Nazmul Hassan and
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..... For the petitioner.
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State.

Mr. Monjur Elahi Porag, Advocate
.... For opposite party No.2.

Heard and judgment on 19.06.2023.

Farid Ahmed, J.

This Rule was issued on an application under
section 439 read with section 435 of the Code of Criminal
Procedure calling upon the opposite parties to show cause as to

why the order dated 03.10.2022 passed by the learned



Additional Metropolitan Sessions Judge, 3™ Court, Chattogram
in Criminal Appeal No.69 of 2021 rejecting the application for
production of the prosecution witness (P.W.1) for cross-
examination and production of Bank statements along with
some relevant documents before the learned appellate court in
Criminal Appeal No.69 of 2021 now pending before the court
of learned Additional Metropolitan Sessions Judge, 3" Court,
Chattogram should not be set aside and/or pass such other or
further order or orders as to this Court may seem fit and proper.

Relevant facts as stated in the application, in short, is that
the opposite party No.2 as complainant filed a petition of
complaint before the learned Chief Metropolitan Magistrate,
Chattogram being C.R. Case No.1519 of 2024 against the
petitioner under section 138 of the Negotiable Instruments Act,
1881 alleging, inter alia, that the petitioner issued different
cheques all dated 27.10.2014 being No0.0502097, for the
amount of Tk.31,51,000/-, cheque being No0.0502099 for the
amount of Tk.53,74,000/-, cheque No0.0502098 for an amount
of 24,35,000/-and cheque No0.0502096 for an amount of
Tk.55,16,000/-, in total amount of BDT.1,64,76,000/- (Taka

one crore sixty-four lac seventy-six thousand). Thereafter, the



opposite party No.2 placed the said cheque before the aforesaid
Bank on 28.10.2014 for encashment; the same were
dishonoured by the said Bank for the cause of insufficient fund
and, hence, the opposite party No.2 served a legal notice upon
the petitioner through his learned Lawyer on 02.11.2014 and
instituted the aforesaid criminal case. (Certified copy of the
petition of complaint being C.R. Case No.1519 of 2014 filed by
the opposite party No.2 is annexed hereto and marked
Annexure-“A”.

Learned Magistrate upon receiving the complaint petition
filed under section 138 of the Negotiable Instruments Act found
prima facie case and took cognizance and issued summons. The
petitioner voluntarily surrendered before the court and obtained
bail. Thereafter charge was framed and trial also concluded in
absence of the accused-petitioner. After obtaining bail the
petitioner did not re-appear before the court below to cross-
examine the Bank officer i.e. the complainant of the complaint
case.

The trial court upon considering the evidence on record
and the deposition of the prosecution witness delivered the

judgment convicting the petitioner under section 138 of the



Negotiable Instruments Act, 1881 and sentencing him to suffer
simple imprisonment for one year and to pay a fine of
Tk.1,64,76,000/-.

Thereafter the petitioner depositing 50% of the cheque
amount filed appeal being Criminal Appeal No.69 of 2021 and
also fined an application for changing the complainant namely
Tapan Chandra Nath instead of Md. Mizanur Rahman and that
application was allowed. Then he filed another application for
producing some papers connected with the transaction,
description of the papers are as follows:-

“RATS 2059 AR ot 7@ (Case to Case) 9IR VGG
A9t 9o/ 92 dubb 3o doooy, GF/F T Subb-dvoSoooq, \F /T WL
SUbbrd0030038 FYZ ST FAF 217 23TS I~0 J&w, Fe, QTR
S 495, 1afE m, qabem m Srae 23S T fRwd

We find that the court below rejected the said application
on the ground that, ‘TS (g = YT TG Fa ==/ 1t is
known to all, particularly the court should know what is
relevant papers connected with the L/C or banking transaction.
But in the instant case the court has fallen in misconception of
law or out of ignorance he rejected the application for call for

the records. Without referring the papers learned Advocate for



the appellant will fell difficulty to cross-examine the
complainant. Since the appeal is pending before the court below
it is matter of right of the appellant to cross-examine the
complainant referring the relevant documents. By depositing
50% of the cheque amount the appellant preferred the appeal.
So he should get an opportunity to testing the P.Ws by way of
cross-examination.

We feel that these documents are necessary for securing
ends of justice and to bring the above noted papers from the
Bank. The Bank should produce all these relevant papers before
the court below for the interest of cross-examination of the
complainant or perusing the court as well.

Considering the above circumstance we find merit in this
Rule which must succeed.

In the result, the Rule is made absolute. The Order No.19
dated 03.10.2022 passed by the learned Additional
Metropolitan Sessions Judge, 3™ Court, Chattogram is hereby
set aside.

The court below is directed to allow the appellant to
cross-examine the P.W.1 after receiving the documents

mentioned in the said application. The Bank will produce all the



papers available to the Bank for the petitioner’s inspection and
cross-examination as well.

Communicate this judgment to the concerned court
immediately.

Md. Atoar Rahman, J

I agree.

M.Islam.
B.O.



