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Zafar Ahmed, J.

In the instant writ petition, the petitioners have
challenged the Memo being :-RWI9TI9TZE/2005/5050 dated
07.10.2009 (Annexure-G) issued under the signature of the
respondent No. 9 communicating the decision of the Syndicate
of the Bangabandhu Shiekh Mujib Medical University
(BSMMU) taken in its 33™ Syndicate meeting held on
14.09.2009 cancelling the decisions taken by the Syndicate in
its 5™ meeting dated 24.06.1999, 10th meeting dated
31.08.2000, 23" meeting dated 27.06.2006, 25" meeting dated
27.05.2007 and 28" meting dated 26.06.2008 and thus,
excluding the criteria of posting (?W&) to the post of Assistant
Professor/Consultant with self-salary (¥3©9) and thereby
curtailing the substantial vested right of the petitioners in
respect of posting to the post of Assistant Professor, so far as it
relates to the petitioners. They have further prayed for a
direction upon the respondents to post the petitioners to the post
of Assistant Professor in compliance with the decision taken in
the 28" Syndicate meeting (decision in respect of agenda No. 5)
dated 26.06.2008 of the BSMMU (Annexure-F).

This Court, on 30.06.2022, issued a Rule Nisi.

Thereafter, on an application of the petitioners, this
Court, on 02.02.2023, issued an additional Rule Nisi and passed

an interim order as follows:
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“Let an additional Rule Nisi be issued calling upon
the respondents to show cause as to why the
recruitment Circular, vide e 7e-
[R4793972G/303¢/98b dated 18.01.2023 (Annexure-
M) issued under the signature of the respondent No. 9
published in the Daily Observer on 19.01.2023
inviting applications for the post of Professors,
Associate Professors and Assistant Professor so far as
it relates to the post of Assistant Professor mentioned
in Serial No. o(%), ©(®), 9(5), &%), &(F), o(&), 9(¥) 3
O(7) of the impugned recruitment circular should not
be declared to have been passed without lawful
authority and is of no legal effect and/or pass such
other or further order or orders as to this Court may
seem fit and proper.”

Pending hearing of the Rule, the respondents are
restrained by an order of injunction from recruiting
any person to the post of Assistant Professor for a
period of 6(six) months from date.

Meanwhile, let the operation of the recruitment
Circular vide JFF Fe-[R9TITINZEG/303¢/98b @IfT42
3b/03/30303%  (Annexure-M)  issued under the
signature of the respondent No. 9 so far as it relates
to the Serial No. o(%), ©(8), O(b), &(), O(F), o(<), 9(¥)
@ o) (total 13 posts) of the impugned recruitment
circular dated 18.01.2023 be stayed for a period of
6(six) months from date.”
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Challenging the interim order, the respondent BSMMU
filed Civil Petition for Leave to Appeal No. 965 of 2023. The
Apex Court, vide order dated 11.06.2023 disposed of the civil
petition directing this Bench to dispose of the Rule. The Apex
Court stayed the interim order till disposal of the Rule.

The respondent Nos. 4, 5 and 9 (BSMMU, its Vice-
Chancellor and Registrar) contested the Rule jointly and filed
an affidavit-in-opposition.

It is stated in the writ petition that the petitioners are
Medical Officers of the BSMMU except petitioner No. 16 who
is a Research Assistant and petitioner Nos. 12, 17, 31, 32 and
35 who are Consultants. The petitioners have good service
records and have gathered enough experience as well as
developed sufficient skills and ability in the field concerned.
They have been regularly conducting classes of medical
students of the BSMMU.

It is further stated that the petitioners were appointed by
the concerned authority of the BSMMU through the recruitment
circulars between the periods from 08.02.2002 to 14.06.2006
(Annexures A to A-124 and M to M-74). The authority, as per
its Rules, appointed them as Medical Officers and Research

Assistants. They were made permanent in their respective posts
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and now, they have been discharging their duties with utmost
sincerity.

It is further stated that the BSMMU is a Public Medical
University of the country. It bears the heritage to the Institute of
Postgraduate Medical Research (IPGMR) which was
established in December 1965. In the year 1998, the
Government converted the IPGMR into a Medical University
for expanding the facilities for higher medical education and
research in the country. It has an enviable reputation for
providing high quality postgraduate education in different
specialties. The BSMMU is only medical specialized
University of Bangladesh and a statutory body which is
established under section 4 of the “Ir<g 14 e EIfEPrET
it =g, so5b” (in short, the ‘Act, 1998°). There are also
several Rules and Ordinances made by the BSMMU authority
being authorized by section 42 of the said Act.

It is further stated that after converting the [IPGMR to the
BSMMU, the Registrar of the BSMMU issued a circular dated
19.07.1999 (Annexure-B) containing the decision No. 3 of the
5™ meeting of the Syndicate of the BSMMU held on
24.06.1999. The relevant portions of the said Memo run as

follows:
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‘el
OIfsd: 35 /09/555
38/u/5s T Ty TGBE W et Tom ww
PraeE 2 RRWE vo/8/ob & oIty eI T=F[l
A /TS SRR PR TG Ewe efeare
ST T 2 s-

8 | UG, a3, qNfFeT , AFPIIGT I T DI
TR Fe =P W ReE MarmE ¢ Tom
7 32w Senaes e w4 2T |

Before establishment of the BSMMU, the post of
Medical Officer existed in the then IPGMR. The holders of the
said post were absorbed into the BSMMU by the above-
mentioned decision of the Syndicate and they were also
promised to be appointed to the post of Assistant Professor with
certain terms and conditions.

It is further stated that the petitioners were appointed as
Medical Officers with the same facilities given under the
circular dated 19.07.1999 (Annexure-B). Thereafter, the
Syndicate in its 10" meeting dated 31.08.2000 decided to

appoint Medical Officer with the conditions that after obtaining
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the required degree they would be posted as Assistant Professor
with the same salary received as Medical Officer.

Thereafter, the respondent No. 9 issued an office order
dated 31.11.2006 (Annexure-C) stating: “Refmism R
afewer  SEERecE W fecm/aniiEeet/a st/ asfe/
NG/ GGG/ AT @ FAACF TG AT FRACRA IR FAIN OCAAS I-
(TS FPIGIG RPN WGAF T T GG NOTT T &y
BTOCYR GFio G 207 F41 27 | T& G [CAT 71 oz %@ 3-
TS FPAIBTG /TRII AT+ 19 1S e A 1”

It is stated that the University authority constituted a
committee for recommendation in respect of posting (W) of
the Medical Officers. The Syndicate in its 25" meeting held on
27.05.2007 (Annexure-D) decided as follows:

“S | ORIy @Sl AGIR I fEA difed (9R) ITW R
[EEESECIEICH

3| By AEIPO F-(IOC RPN WGP N I=T TSI
TS SR Ovd (a2 U2 e &fwarey &1 |

© | GOLAFOIS (I S AT (1 =03 1 |

8 | (FLF R Aoty =t4 *fde Fba T AT
FC ACAGAR FRAS W B WG 92 effq Ty A

It is stated that on 26.06.2008 the Syndicate of the

BSMMU in its 28" meeting (Annexure-F) again took the
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decision, ‘Trotaed T wEweE e @O ARFERT
17 /A FPARDIIG 8 ARISICS FAZBIA S [2/F /FAROIG =T
frfrewaca [awn Fifewt o 48 92re Pram sz ak WRf#HE faw
sfoe SRBT AR teifrre e Frae Tz fte =

(>) Tretres fCR/fCram ™ite » (9F) I_F AT A0
TP ST /T FPAGTD P 2 |
(R) Zrocdren fCA/fecamr @it 2 (9R) I=F ~[ RN
ST /FPIFCID AN RS T4 =0T (SFHE =TS 779
FACO A) |
() R FeTE e Dfewmma v 3 [
IR I GR Toq WaAriee bieemma oFm 3 [y
ey I 117
On 14.09.2009, the Syndicate of the BSMMU in its 33"

meeting decided to cancel all the previous decisions in respect
of “’mr™” (posting) of the Medical Officers to the Post of
Assistant Professor/Consultant with the same Salary received as
Medical Officer which was published under the signature of the
respondent No. 9, vide the impugned Memo dated 07.10.2009
(Annexure- G).

It is further stated that most of the petitioners individually
applied to the University authority for posting to the post of
Assistant Professor by cancelling the office order dated
07.10.2009, but the University authority did not pay any heed to

the matter. Later on, the University authority assured the
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petitioners that they would reconsider the decision contained in
the office order dated 07.10.2009. Subsequently, on
08.09.2016, the University authority posted 45 Medical
Officers to the post of Consultant (Annexure-14) as per the
decision of the 25" Syndicate meeting dated 26.06.2008,
though the said decision was cancelled as evident from the
office order dated 07.10.2009, but the University authority kept
silent in respect of the case of the petitioners.

Thereafter, on 01.12.2019 and 14.01.2020, the petitioners
made separate representations to the University authority
reiterating their demand for posting them to the post of
Assistant Professor. On receipt of the said representation, the
Syndicate in its 76™ meeting formed a 5-member committee
and the same was communicated, vide office order dated
04.02.2020, but no steps have been taken by the said committee
as yet. Thereafter, there being no other alternative way, the
petitioners filed the instant writ petition.

It is stated in the writ petition that at present the
petitioners receive their salaries in Grade 6 which is equivalent
to the post of Assistant Professor. Moreover, they are holding
the post of Medical Officer, but they perform their duties of

Assistant Professor. They conduct classes of medical students
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in various disciplines of the BSMMU. It is categorically stated
in the writ petition that if the petitioners are posted (*M7F¥) as
Assistant Professor, they would not disturb any person
promoted or posted earlier in the same post and they would not
claim any extra salary as Assistant Professor, rather they would
perform their functions as usual.

The specific case of the respondent BSMMU is that the
Syndicate being the highest decision making body has the
authority to cancel its previous decision. The further case of the
BSMMU is that the petitioners already took part in the
appointment process initiated and completed on the basis of
impugned decision of the Syndicate and being unsuccessful,
they have filed the instant writ petition which is barred by the
principles of estoppel as well as ‘quod approbo non reprobo’.

Mr. AM. Amin Uddin, the learned Senior Advocate
appearing for the respondent BSMMU, at the outset, submits
that the impugned circular (Annexure-G) was issued on
07.10.2009 but the petitioners filed the instant writ petition in
2022 that is after a long delay of almost 13 years and no
satisfactory explanation has been given for such inordinate
delay in filing the writ petition. The learned Advocate submits

that on this point the Rule is liable to discharged.
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In reply, Mr. A.B.M. Altaf Hossain, the learned Senior
Advocate appearing for the petitioners, submits that the factual
matrix which caused the delay in filing the writ petition has
been explained in the writ petition and the same has not been
controverted in the affidavit-in-opposition. He further submits
that it is settled principle of law that there is no period of
limitation in judicial review. In support of the contention, the
learned Advocate refers to the case of Siddique Ahmed Vs.
Government of Bangladesh and others, 65 DLR (AD) 8 (para
177), wherein the Appellate Division held:

“...The plea of waiver or acquiescence is not available
in respect of violation of any law. If it is violated, the
Court is bound to say so, no matter when it is raised.
There is no period of limitation, no waiver, no

acquiescence in this respect.”
M/s. Dehri Rohtas Light Railway Company Ltd. vs.

District Board, Bhojpur and others, AIR 1993 SC 802, the
Indian Supreme Court held:

“The rule which says that the Court may not
enquire into belated and stale claim is not a rule of
law but a rule of practice based on sound and proper
exercise of discretion. Each case must depend upon its
own facts. It will all depend on what the breach of the

fundamental right and the remedy claimed are and
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how the delay arose. The principle on which the relief
to the party on the grounds of laches or delay is
denied is that the rights which have accrued to others
by reason of the delay in filing the petition should not
be allowed to be disturbed unless there is reasonable
explanation of the delay. The real test to determine
delay in such cases is that the petitioner should come
to the writ Court before a parallel right is created and
that the lapse of time is not attributable to any laches
or negligence. The test is not to physical running of
time. Where the circumstance justifying the conduct
exists, the illegality which is manifest cannot be
sustained on the sole ground laches. ... That being the
case, the claim of the appellant cannot be turned down
on the sole ground of delay. We are of the opinion
that the High Court was wrong in dismissing the writ
petition in limine and refusing to grant the relief

sought for.”

In the instant case, we are of the view that the delay of 13
years in filing the writ petition is well explained and the cause
of delay cannot be attributed to the petitioners. Therefore, the
delay should not stand in the way of assessing the merit of the
case.

Mr. AM. Amin Uddin next submits that since the
petitioners had already participated in the appointment process

initiated and completed on the basis of the impugned decision
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of the Syndicate and they became unsuccessful and as such, the
writ petition is hit by the principles of estoppel, waiver,
acquiescence as well as quod approbo non reprobo meaning
one cannot approbate and reprobate at the same breadth. In
reply, Mr. Altaf Hossain submits that admittedly the petitioners
participated in the recruitment process which was initiated
based on independent circular for appointing to the post of
Assistant Professor. The petitioners have filed this writ petition
praying for inter-alia posting to the post of Assistant Professor.
He further submits that the recruitment circulars and posting are
totally different issues and there is no nexus between them.
Therefore, the submission advanced by the respondent-
BSMMU in respect of waiver/estoppel/acquiescence and quod
approbo non reprobo has no leg to stand. Considering the facts
and circumstances of the case, we find force in the submissions
of Mr. Altaf Hossain appearing for the petitioners.

So far as the merit of the writ petition is concerned, the
learned Senior Advocate appearing for the petitioners submits
that in spite of cancellation of the decisions dated 24.06.1999,
27.05.2007 and 26.06.2008 respectively taken by the Syndicate
in its 5", 25" and 28™ meeting regarding posting of Medical

Officers and other officers holding equivalent post to the post
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of Assistant Professor, the BSMMU, vide office order dated
08.09.2016 (Annexure-14) posted 45 Medical Officers to the
post of Consultant. However, the petitioners were left out of
consideration which is discriminatory under Article 27 of the
Constitution. The learned Advocate prays for passing an order
directing the respondents to treat the petitioners equally and to
post them to the post of Assistant Professor in light of the office
order dated 08.09.2016 (Annexure-14). The learned Advocate
points out that the case of the petitioners stands on the same
footing as that of 45 Medial Officers who are beneficiaries of
the office order in question.

It 1s recalled that the present petitioners were appointed
as Medical Officers and Consultants in the BSMMU between
the periods from 2002 to 2006. The BSMMU issued a
notification dated 19.07.1999 (Annexure-B) under the caption,
“8/u/os T Oty Sre Fiferds o ow Fraw SR «3
e vo/8/ob R Oty TRIFS TRIPE NG/ THGTRT
IS s S T 5 B s < B s e M e e | R O (T
mentioned at paragraph No. 4 of the said notification, “ 4%fe,
aNGT |, qufEFeT, GHAGT S T Dfaas R e wesdt
ST RO WErmI @ T+ I Fea orracs e s =1, A

committee was formed to make recommendations regarding
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posting the holders of Medical Officer/equivalent post to the
post of Assistant Professor. The recommendations were
discussed in the Syndicate’s 28" meeting held on 26.06.2008,
wherein it was decided as follows:

>, Trerdred o/ e > (99F) I R I
STEHI LT /TS FAATETG T 2T |

X, Treceren fCl/fCwemr T X (W) T A RS
LT /FPAFOND AN RS S 20T (SR *TS 9
IO ) |

o. e s wtae ffewema orea 3 [ sidsq
T GR Tod e hiesmma ora ug [ iy arrer
I A

We further recall that the Syndicate in its 33 meeting
held on 14.09.2019 cancelled the earlier decisions taken in its
5™ 10™, 23" 25™ and 28™ meetings so far as they relate to
“HIOCH TRFET L[/ FTAOIG “itw *wize”. In spite of the
said decision taken in 33™ meeting of the Syndicate, the
BSMMU, vide office order dated 08.09.2016 (Annexure-I4)
posted 45 Medical Officers to the post of Consultant subject to
the following terms and conditions:

Y | ITIOC A (I ATAIHS R |

3 | 7 2t e Mg IR AR |

© | @D fESG AT 0o 7(J |

8 | 3T AR RT3 A SRl 1398 AR |7
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It appears from the above that the BSMMU authority did
not follow the 33" Syndicate’s decision and posted other
Medical Officers to the next higher post but the petitioners were
left out of consideration without assigning any reason
whatsoever. It further appears that the case of the petitioners
stands on the same footing as that of Medical Officers who are
beneficiaries of the decision taken by the BSMMU authority.
We have no hesitation to hold that the petitioners have been
discriminated which offends Article 27 of the Constitution. The
learned Senior Advocate appearing for the BSMMU could not
lay his hands in the matter of discrimination done to the

petitioners.

In view of the foregoing discussions, the respondent
BSMMU is hereby directed to consider the case of the
petitioners for posting (*mMR&«) them to the post of Assistant
Professor in accordance with the terms and conditions
contained in paragraph No. 4 of the notification dated
19.07.1999 (Annexure-B) and office order dated 08.09.2016
(Annexure-I4) 1.e.

“y | I-TISCH VRS (FI 2ITATgrS 02 |
3 | 3 AR T ARG IR AR |
9 | @FoR fTBb 1w Fare 24 |
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8 | T AR CRICoR et *S[eT =43 AT 17

The respondents must not sit idle over the matter and
take the decision as early as possible within a reasonable period
of time preferably within 4 (four) months from the date of
receipt of the judgment and order.

The application for addition of party dated 05.11.2023
filed by Mr. Kazi Muhammad Kamrul Islam, Research
Assistant, Department of Hematology, BSMMU as petitioner
No. 45 is allowed. Office is directed to allow the applicant as
petitioner No. 45 and amend the cause title of the writ petition
accordingly.

With the above observations and directions, the Rule is

disposed of.

Khandaker Diliruzzaman, J.

I agree.

Arif, ABO



