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Farah Mahbub, J: 

This Rule Nisi was issued under Article 102 of the Constitution of 

the People’s Republic of Bangladesh, calling upon the respondents to 

show cause as to why the impugned office order dated 16.11.2022 issued 

under the signature of the Registrar (in-charge), Bangladesh Medical and 

Dental Council, respondent No.3 vide Memo No. BM&DC/12-E-

2022/1027 suspending the operation of registration of the petitioner and 

thereby debarring him as a doctor to do medical practice for a period of 

1(one) year (Annexure-G), should not be declared to have been passed 

without lawful authority and hence, of no legal effect.  

Facts, in brief, are that the petitioner after obtaining his MBBS 

degree from Dhaka Medical College (DMC) in 1983 got his registration 

bearing No. A-12688 on 28.11.1984 from Bangladesh Medical and Dental 

Council (in short, BMDC) to practice as a doctor. Subsequently, he 

obtained several foreign degrees in order to maintain a high-level medical 

competence and also, to gather professional knowledge and skills. 

Considering his performance with unblemished record of service the 

petitioner was subsequently promoted to the post of Professor at Ibrahim 

Medical College and Hospital vide appointment letter dated 10.01.2008 

(Annexure-A-4). 

During the course of practice period as a doctor a complaint was 

lodged against the petitioner by the husband of the patient concerned 

before the Chairman, BMDC, Bangladesh on 01.06.2020 (Annexure-B2) 

alleging, inter-alia: 

“....... ivZ AvbygvwbK 3 Uvq jvj †Wªm cwiwnZ GK f ª̀gwnjv Avgv‡K Rvbvb 

†h Acv‡ikb mvK‡mmdzj n‡q‡Q Ges Avgvi nv‡Z GKwU †KŠUv‡Z wKQz m¨v¤új w`‡q 
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ev‡qvcwm †U‡÷i Rb¨ j¨v‡e Rgv w`‡Z e‡jb (gvwb wiwmU mshy³)| h_vixwZ j¨v‡e Rgv 

w`‡q G‡m Acv‡ikb w_‡qUv‡ii mvg‡b wd‡i G‡m †`wL Avgvi k¦vïwo, Avgvi eÜz I Zvi 

¿̄x KvbœvKvwU Ki‡Q| ZLb Rvb‡Z cvwi fzj Acv‡ikb Kiv n‡q‡Q A_v©r evg Mv‡ji 

cwie‡Z© Wvb Mv‡j Kv‡bi wcQ‡b Acv‡ikb Kiv n‡q‡Q| .............. 

...... Avgvi AbygwZ bv wb‡qB cybivq Avgvi ¿̄xi evg Mv‡ji Kv‡bi cv‡k 

Acv‡ikb K‡ib| A_v©r cÖ_‡g Wvb Mv‡ji Kv‡bi Kv‡Q Acv‡ikb Ges cieZx©‡Z cybivq 

evg Kv‡bi Kv‡Q Acv‡ikb Kiv nq| ev‡qvcwm Kivi Rb¨ cybivq m¨v¤új (gvwb wiwmU 

mshy³) wb‡q G‡j I‡`i Gme KvÛ ‡`‡L Avwg nZwenŸj n‡q cwo| BZg‡a¨ Avgvi 

‡ekwK&Qz eÜzevÜe I eo fvB G‡m Dcw ’̄Z n‡q Wv³v‡ii Gme cvMjvwgi cÖwZev` Ki‡j 

Rvwni Avj Avwgb, K‡Y©j gvMiæe, WvB‡i±i †ejvj Ges †ZRMvuI _vbvi cywj‡ki 

Dcw ’̄wZ‡Z wZwb ¯̂xKvi K‡ib †h, wZwb fzj Acv‡ikb K‡i‡Qb|......”  
 

Pursuant thereto the Registrar (In Charge) BMDC, respondent No.3 

vide notice dated 03.06.2020 (Annexure-C) with copy of the said 

complaint asked the petitioner to give written explanation within 

15(fifteen) days of receipt thereof. In response thereof the petitioner gave 

written reply on 23.06.2020 (Annexure-C1) to the said respondent 

denying the allegations so made against, with request to allow him to 

place his respective explanation before the Council or any specialized 

committee. After more than a year, without giving any notice whatsoever 

of constitution of the disciplinary committee concerned “nªwMm¡ L¢j¢V” vide 

order dated 29.09.2021 (Annexure-D) the petitioner was asked by the 

respondent No.3 to appear before the said committee on 05.10.2021 at 

11:00 am for “Eš² A¢i−k¡−Nl ¢ho−u p¢WL abÉ EcO¡Ve J ¢pÜ¡¿¹ NËq−el p¤¢hd¡−bÑ”. In 

response thereof the petitioner duly appeared before the said committee 

on the respective date and time. In this regard the assertion of the 

petitioner is that his statements were not recorded in writing.  

About a year later, the respondent No.3 vide order dated 

31.10.2022 (Annexure-E) issued a show cause notice upon the petitioner 
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as to why his registration to do medical practice should not be suspended 

under Section 23(1) of the Bangladesh Medical and Dental Council Ain, 

2010 (in short, the Ain) read with clause 5.3.3 of the Code of Professional 

Conduct, Etiquette and Ethics (in short, the Code) with direction to give 

written reply within 7(seven) working days of receipt thereof.  

Said show cause notice dated 31.10.2022 (Annexure-E) is quoted 

below: 

     “evsjv‡`k †gwW‡Kj GÛ †W›Uvj KvDwÝj 
Bangladesh Medical & Dental Council 

 
 
¯§viK bs-weGg GÛ wWwm/12-B-2022/840                          ZvwiL:31/10/2022Bs 
  
cªcvK: 
Aa¨vcK Wvt Avjx Rvwni Avj-Avgxb  
wefvMxq cÖavb 
bvK Kvb Mjv I †nK †bK mvR©vix wefvM 
Bgcvjm †nj_ mvwf©‡mm GÛ wiPvm© †m›Uvi wjt 
304/B, †ZRMvI wkí GjvKv, XvKv-1208| 
 
welqt †ivMxi Awffve‡Ki AbygwZ Qvov wPwKrmv cÖ`v‡b evg Kv‡bi cwie‡Z© Wvb Kvb fzj 
Acv‡ikb I †ivMxi AwffvK‡K wg_¨v Z_¨ cÖ`vb Kivq weGgGÛwWwm KZ…©K kvw Í̄g~jK e¨e ’̄v 
MÖnY cÖm‡½| 
 
Dc‡iv³ wel‡q Avcbv‡K Rvbv‡bv hvB‡Z‡Q †h, Bgcvjm nvmcvZvj,304/B,‡ZRMuvI, XvKv 

fwZ©K…Z †ivMx wg‡mm †gv‡gbv nK gyb-38ermi( Patient ID-2003000192, 

Date:11.03.2020 ) Gi wPwKrmv cÖ`v‡b Avcbvi fzj Acv‡ikb, evg Kv‡bi cwie‡Z© Wvb 

Kv‡bi Acv‡ikb, †ivMxi gy‡Li AvK…wZ evKv n‡q hvIqvi I †ivMxi AwffveK‡K wg_¨v Z_¨ 

cÖ`v‡bi welq D‡jøL Kwiqv †ivMxi ¯̂vgx Rbve wRqvDi ingvb fuyBqv MZ 01/06/2020Bs 

Zvwi‡L AÎ KvDwÝ‡j Awf‡hvM `vwLj K‡ib|D³ Awf‡hv‡Mi †cÖwÿ‡Z KvDwÝj KZ…©K MwVZ 

Z`‡šÍ cÖwZqgvb nq †h, wPwKrmv Kv‡h© Avcbvi h‡_ó Ae‡njv I MvwdjwZ wQj Zvnv cÖgvwbZ 

nBqv‡Q| GgZve ’̄vq weGgGÛwWwm Gi  Code of Professional Conduct, Etiquette 

and Ethics Gi Aby‡”Q` 5.3.3 Ges evsjv‡`k †gwW‡Kj GÛ −W›Uvj KvDwÝj AvBb 2010 

Gi aviv 23(1) Abyhvqx Avcbvi weiæ‡× kvw Í̄g~jK e¨e ’̄v wnmv‡e weGgGÛwWwm nB‡Z cÖ`Ë 

Avcbvi †iwR‡÷ªkb Gi Kvh©KvwiZv †Kb mvgwqK ÙÛwMZ Kiv nB‡e bv Zvnv cÎ cÖvwßi 07(mvZ) 

Kg©w`e‡mi g‡a¨ wb¤œ¯̂vÿiKvix‡K wjwLZfv‡e AewnZ Kivi Rb¨ Rvbv‡bv hvB‡Z‡Q| 

−l¢SøÊÊl (i¡lfË¡ç) 

h¡wm¡−cn ®j¢X−Lm Hä ®X¾V¡m L¡E¢¾pm” 
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In response thereof the petitioner gave written reply on 10.11.2022 

(Annexure-F) denying the allegations so brought against, with request for 

re-enquiry and accordingly to allow him to appear during the course of re-

enquiry. However, without affording him an opportunity to remain 

present before the enquiry committee in order to controvert the 

allegations, without informing the charges levelled against him, without 

examining him or any other witnesses in support of his defence and also, 

to allow him to inspect the documents which were relied upon for the 

purpose of being used against him and lastly, without even supplying the 

so called enquiry report, the Council in its 242
nd

  Executive Meeting dated 

12.09.2022 (Annexure-6 of the supplementary affidavit to the affidavit in 

opposition) took decision to suspend the operation of registration of the 

petitioner for 1(one) year. Pursuant thereto vide the impugned order dated 

16.11.2022 (Annexure-G) issued under the signature of the respondent 

No.3 the operation of the registration of the petitioner bearing No. A-

12688  had been suspended under Section 23(1) of the Ain, 2010 and 

Clause 5.3.3 of the Code of Professional Conduct, Etiquette and Ethics for 

a period of 1(one) year with effect from 20.11.2022, as a mode of 

punishment, with further direction that the petitioner would not be 

allowed to practice during the said period. 

Impugned order dated 16.11.2022 (Annexure-G) issued by 

respondent No.3 is quoted below: 

       “h¡wm¡cn ®j¢XLm Hä ®X¾V¡m L¡E¢¾pm 
BANGLADESH MEDICAL & DENTAL COUNCIL 

 
pÈlL ew-¢hHjHä¢X¢p/12-C-2022/1027 
        a¡¢lMx 16/11/2022Cw 
 
fÐ¡fL, 
AdÉ¡fL X¡x Bm£ S¡q£l Bm-Bj£e (¢hHjHä¢X¢p ®l¢SØVÌne eðl: A-12688) 
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hÉhÙÛ¡fe¡ f¢lQ¡mL 
Cjf¡mÚp ®qmb p¡¢iÑpp Hä ¢lQ¡pÑ ®p¾V¡l ¢m: 
304/C, ®aSNy¡J ¢nÒf Hm¡L¡, Y¡L¡-1208z 
 
¢houx ¢hHjHä¢X¢p LaÑªL Bfe¡l ®l¢S¢hHjHä¢X¢p LaÑªL Bfe¡l ®l¢S¢hHjHä¢X¢p LaÑªL Bfe¡l ®l¢S¢hHjHä¢X¢p LaÑªL Bfe¡l ®l¢SØVÌne ÙÛ¢Na LlZ fÐpØVÌne ÙÛ¢Na LlZ fÐpØVÌne ÙÛ¢Na LlZ fÐpØVÌne ÙÛ¢Na LlZ fÐp‰z‰z‰z‰z    
 
Ef−l¡š² ¢ho−u pÈ¡lL ew-¢hHjHä¢X¢p/12-C-2022/840 a¡¢lM 31/10/2022Cw Hl ®fÐ¢ra 

Bfe¡l ®fÐ¢la ¢m¢Ma Sh¡h L¡E¢¾p−ml ¢eLV p−¿¹¡oSeL fÐa£uj¡e qu e¡Cz Bf¢e Cjf¡mÚp 

q¡pf¡a¡m, 304/C, ®aSNy¡J 1/H, Y¡L¡ i¢aÑL«a ®l¡N£ ¢j−pp ®j¡−je¡ qL j¤e- 38 hvpl 

(Patient ID-2003000192 Date: 11.03.2020) Hl ¢Q¢Lvp¡ fÐc¡e Bfe¡l i¥m 

Af¡−lne, h¡j fÉ¡−l¡¢VX NÔÉ¡ä Hl f¢lh−aÑ X¡e fÉ¡−l¡¢VX NÔÉ¡ä Af¡−lne, ®l¡N£l j¤−Ml 

BL«¢a hy¡L¡ q−u k¡Ju¡u J ®l¡N£l A¢ii¡hL−L ¢jbÉ¡ abÉ fÐc¡−el ¢hou E−õM L¢lu¡ ®l¡N£l 

ü¡j£ Se¡h ¢Su¡El lqj¡e ïyCu¡ Aœ L¡E¢¾p−m A¢i−k¡N c¡¢Mm L−lez Eš² A¢i−k¡−Nl 

®fÐ¢r−a L¡E¢¾pm LaÑªL N¢Wa ac−¿¹ fÐ¢auj¡e qu ®k, ¢Q¢Lvp¡ L¡−kÑ Bfe¡l k−bø Ah−qm¡ J 

N¡¢gm¢a ¢Rm a¡q¡ fÐj¡¢Za qCu¡−Rz Hja¡hÙÛ¡u ¢hHjHä¢X¢p Hl Code of Professional 

Conduct, Etiquette and Ethics Hl Ae−¤µRc 5.3.3 Hhw h¡wm¡−cn ®j¢X−Lm Hä ®X¾V¡m 

L¡E¢¾pm BCe, 2010 (61 ew BCe) Hl 23(1) d¡l¡u fÐcš rja¡h−m ¢hHjHä¢X¢p qC−a 

fÐcš Bfe¡l ®l¢SØVÌne (A-12688, Date of Registration, 28
th
 November, 1984) 

1(HL) hvp−ll SeÉ ÙÛ¢Na Ll¡ qCm k¡q¡ 20/11/2022Cw a¡¢lM qC−a L¡kÑLl qC−hz 

E−õ¢Ma pju h¡wm¡−cn ®j¢X−Lm Hä ®X¾V¡m L¡E¢¾pm BCe, 2010 (61 ew BCe) Hl d¡l¡ 

22(1) Ae¤k¡u£ Bfe¡l ®l¢SØVÌne ÙÛ¢NaL¡m£e pj−u Bf¢e ¢Q¢LvpL ¢qp¡−h ®L¡b¡J ®L¡e 

fÐL¡l ¢Q¢Lvp¡ ®ph¡ fÐc¡e L¢l−a f¡¢l−he e¡z Hje¢L Eš² pju Bf¢e ¢e−S−L ¢Q¢LvpL 

¢qp¡−h f¢lQu ¢c−a f¡¢l−he e¡z   

 

 
    X¡x ®j¡x ¢mu¡La ®q¡−pe 

                                                                           −l¢SØVÌ¡l (i¡lfÐ¡ç) 
                                                            h¡wm¡−cn ®j¢X−Lm Hä ®X¾V¡m L¡E¢¾pm” 

 

Challenging the said order dated 16.11.2022 (Annexure-G) the 

petitioner preferred appeal before the respondent No.1 on 28.11.2022 

(Annexure-H) under Section 24 of the Ain, 2010. However, pending 

disposal of the said appeal the petitioner filed the instant writ petition 

under Article 102 of the Constitution and obtained the present Rule Nisi. 

The petitioner being a registered doctor under BMDC is guided and 

governed by the BMDC Code of Professional Conduct, Etiquette and 
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Ethics and also, Bangladesh Medical and Dental Council Ain, 2010 (Act 

No. 61 of 2010) (in short, the Ain, 2010).  

Section 18(1) of the Ain, 2010 prescribes the conditions for 

registration of a qualified doctor with the Council with a view to do 

medical practice and that the Council shall publish and preserve the 

register containing the respective registration numbers of the registered 

doctors.  

Section 18(1) is quoted below: 

“18(1) HC BC−el E−ŸnÉ f§lZL−Òf, L¡E¢¾pm, ®fn¡c¡l J ü£L«a ®j¢X−Lm 

¢Q¢LvpL−cl ¢ehåe Llax Eq¡−cl e¡j, Hacpwœ²¡¿¹ fË−u¡Se£u ¢hhlZpq, HL¢V 

−l¢SØV¡−l A¿¹ïÑš²  L¢l−h, Hhw Eš² ®l¢SØV¡l fËL¡n J pwlrZ L¢l−hz” 

 

Vide Section 22 of the said Ain, without having registration under 

this Ain, 2010 no doctor is allowed to do medical practice. 

Section 23(1), however, empowers the Council to remove the name 

of the delinquent doctor from the respective register upon cancelling his 

registration, if he is found guilty for violation of any provision of the Ain, 

2010 or prescribed Code of Conduct or any provision of the respective 

guidelines. Vide sub-section (2) the Council is authorised to re-register 

the name of the delinquent doctor whose registration has been cancelled 

and removed from the register under sub-section (1). 

Section 23 of the Ain, 2010 is quoted as under:  

“23(1) HC BC−el Ad£e ¢eh¢åa ®L¡e ®fn¡c¡l ®j¢X−Lm ¢Q¢LvpL, −X¾V¡m 

¢Q¢LvpL h¡ ®j¢X−Lm pqL¡l£ HC BC−el ®L¡e ¢hd¡e mwOe h¡ ¢edÑ¡¢la ®fn¡Na 

BQlZ h¡ e£¢aj¡m¡l ®L¡e ¢hd¡e mwO−el L¡l−Z ®c¡o£ p¡hÉÙ¹ qC−m, L¡E¢¾pm Eš² 

h¡¢š²l ¢ehåe h¡¢amœ²−j pw¢nÓø ®l¢Sø¡l qC−a a¡q¡l e¡j fËaÉ¡q¡l L¢l−a f¡¢l−hz  

2z L¡E¢¾pm, Eq¡l ¢h−hQe¡−œ²−j, Ef-d¡l¡ (1) Hl Ad£−e ¢ehåe h¡¢amL«a J 

®l¢SØY~¡l qC−a fËaÉ¡q¡lL«a hÉ¢š²l e¡j HC BC−el ¢hd¡e Ae¤p¡−l f¤el¡u ¢ehåe J 

®l¢SØV¡li¥š² L¢l−a f¡¢l−hz” 
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Section 24 provides forum of appeal before the government to be 

preferred within the prescribed period against the order of refusal of the 

Council for registration of the name of the person concerned or removal 

of the name of the doctor concerned from the register maintained by the 

Council, as the case may be. However, the decision to be given by the 

government shall be treated as final. 

From the above, it appears that Section 23 though empowers the 

Council to cancel registration of a medical practitioner as a mode of 

punishment, but it does not prescribe the statutory procedures to be 

observed prior to passing such order. Moreso, the Legislature does not in 

express term requires compliance of the principles of natural justice along 

with personal hearing of the delinquent person concerned prior to taking 

the decision for cancellation of registration. In this connection, it is also 

pertinent to observe that within the four corners of the Ain, 2010 neither 

there is any provision for suspension of the operation of the registration 

nor suspension has been prescribed by the Legislature as a mode of 

punishment. 

As it is seen from record, vide the impugned order dated 

16.11.2022 passed by the respondent No. 3 (Annexure-G) the operation of 

registration of the petitioner has been suspended by the Council for a 

period of 1(one) year as a mode of punishment with direction that he shall 

be debarred from practicing for the said period. 

However, fact remains that the impugned order of suspension of the 

registration of the petitioner is rooted in the complaint dated 01.06.2020 

(Annexure-B2) so made by the husband of the patient concern alleging, 

inter-alia, that on the respective date the petitioner as the doctor concern 
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was supposed to conduct surgery on the left parotid gland of the patient 

basing on the diagnosis report and to that effect required written consent 

of the guardian of the patient was taken prior to surgery. But during the 

course of surgery instead of left parotid gland the petitioner conducted 

surgery on the right parotid gland. Later, on the same date without taking 

written consent of the guardian of the patient concerned the petitioner 

again conducted surgery on the left parotid gland. Pursuant thereto vide 

office letter dated 03.06.2020 (Annexure-C) the petitioner was directed by 

the respondent No.3 to give written reply within a prescribed period. In 

response thereof the petitioner gave reply on 23.06.2020 (Annexure-C1) 

to the respondent No.3 denying the assertions so made against. Later, the 

said respondent vide officer letter dated 29.09.2021 (Annexure-D) 

directed the petitioner to appear before the “nª́ Mm¡ L¢j¢V”in order to find out 

the veracity of the allegations.  

 At this juncture, Mr. Mustafizur Rahman Khan, the learned Senior 

Advocate appearing for the petitioners submits that in response to order 

dated 29.09.2021 (Annexure-D) the petitioner duly appeared before the 

Disciplinary Committee on the respective date but neither the notice of 

constitution or formation of the said committee nor it’s report has been 

furnished to the petitioner. Rather, from Annexure-5 to the affidavit in 

opposition it is apparent that after hearing the petitioner and the 

complainant respective decision was taken by the said committee to go for 

investigation.  

 In this regard, drawing attention to the investigation report 

(Annexure-3 to the affidavit in opposition) he submits that on a plain 

reading of the same it apparently appears that neither the petitioner nor the 
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complainant as well as the patient concern was called upon to give 

statement to find out the genuineness of the allegations nor has cited the 

respective documents which were relied upon against the petitioner. 

Consequently, he submits that the impugned process has caused prejudice 

to the right of the petitioner in defending himself properly and effectively, 

which ultimately culminated in suspension of his registration to practice 

for a period of 01(one) year.  

 The ultimate and overriding objective underlying the rule of audi 

alteram partem is to ensure a fair hearing and to ensure that there is no 

failure of justice. However, the general principles of service law is that the 

process of domestic enquiry is undertaken by the authority concern prior 

to issuance of show cause notice to find out the prima facie substance to 

the allegations so brought against and if found substance thereto upon 

supplying the copy thereof the person concern is asked to give reply. If 

reply is found not satisfactory, upon formation/constitution of 

Disciplinary Committee the delinquent is called upon to represent his case 

with required documents in support of his defence, record the statements 

of other witnesses, if be needed, to allow him to cross examine those 

witnesses if situation requires to and also, to allow him to controvert the 

documents as relied upon against him. Considering the above, the 

Disciplinary Committee shall be able to form its opinion basing on 

preponderance of probability whether charges are proved against the 

person concern, which may ultimately culminate in imposition of penalty, 

either major or minor, considering the context of the respective case. 

 In the present case, admittedly on 11.03.2020 the patient concern 

was admitted in the hospital in question under the supervision and advice 
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of the petitioner basing on his own examination for “revision parotid 

surgery”, as is supported from the letter issued by him to the respondent 

No.3 on 23.06.2020 [(Annexure-C(1)] and most importantly, with written 

consent. However, during the course of surgery instead of left parotid 

gland as previously advised and planned the petitioner conducted surgery 

on right parotid gland with collection of sample and sent it for 

histopathology test at 3:23 a.m. (Annexure-2 to the affidavit in 

opposition) without any mention whatsoever of any diagnosis of any 

problem on the right parotid gland. Subsequently, without taking written 

consent from the relatives of the patient he went on to conduct another 

surgery on the left parotid gland with collection of sample of the left 

parotid gland and sent it for histopathology test at 6:26 a.m. for 

examination [(Annexure-2(A) to the affidavit in opposition]. Moreso, on 

15.03.2020 pursuant to complaints so made by the patient and her 

relatives the petitioner gave an undertaking [(Annexure-2(b)] stating, inter 

alia, that “the hospital (Impulse) authority is hereby giving commitment 

that Impulse will take responsibility of any unacceptable complications 

arising out of this operation any time in future.” 

Considering the above admitted position of facts, Mr.  K.M. Tanjib-

ul- Alam, the learned Senior Advocate appearing for the respondent No.3 

by filing affidavit-in-opposition as well as supplementary affidavit to the 

affidavit-in-in opposition referring to Ain, 2010 goes to contend that said 

Ain does not deal with the terms and conditions of service of the 

petitioner, but deals with respective requirements for being enlisted as a 

registered doctor with the Council for medical practice. Hence, he 

submits, question of following the procedures in connection with 
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domestic enquiry and or disciplinary proceeding, which are squarely 

applicable in connection with the terms and conditions of service of the 

delinquent person, are not applicable in the instant case. In this regard, he 

goes to argue that despite the fact that the petitioner is responsible for the 

wrong surgery the authority concerned vide order dated 03.06.2020 

(Annexure-C) gave him opportunity to reply to the allegations so brought 

against. Again, on 29.09.2021 (Annexure-D) the petitioner was given 

accommodation to appear before the committee concerned to give reply in 

order to defend his part of the case. Subsequent thereto the petitioner was 

served with a show cause notice on 31.10.2022 with opportunity to give 

reply. Ultimately, upon considering his reply and the report submitted by 

the investigation committee on 19.05.2022 the Council instead of 

cancelling the registration of the petitioner permanently under Section 

23(1) took lenient view by suspending the operation of registration of the 

petitioner for a period of 01 (one) year only. Accordingly, he submits that 

the assertion of being prejudiced by the petitioner for not being provided 

reasonable opportunity, has no legal to stand.  

 He lastly submits that challenging the order of suspension the 

petitioner preferred appeal before the government on 28.11.2022 

(Annexure-H) and prior to disposal of the said appeal he filed the instant 

writ petition and obtained the present Rule. On that score as well, he 

submits,this Rule must fail as being not maintainable.  

 We find substance to the contention of the respondent No.3 that 

Ain, 2010 does not deal with the terms and conditions of services of the 

registered medical practitioner, but it deals with, amongst others, the 

conditions required for registration with the Council in order to allow the 
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qualified doctor concern to do medical practice. However, vide Ain, 2010 

the Council ensures that the registered qualified doctor does not 

compromise with the principles that characterize good medical practice 

and the standards of ethical and professional conduct expected of doctors 

by their professional peers and the community, as enshrined in the 

Bangladesh Medical and Dental Council Code of Professional Conduct, 

Etiquette and Ethics, as framed in exercise of power as provided under 

Section 5(22) of the Bangladesh Medical and Dental Council Ain, 2010.    

 The allegation against the petitioner is that he was supposed to 

perform surgery on the left parotid gland with written consent with 

diagnosis report but instead he operated on right parotid gland. After 

conducting wrong surgery on the right side he further conducted surgery 

on the left parotid gland after almost 3 hours of the first surgery without 

any reference of any diagnosis of any problem on the right parotid gland. 

Further, in the investigation report dated 19.05.2022 submitted by the 

Committee concerned it was opined, inter alia,  

“ac¿¹ L¡kÑœ²j J j¿¹hÉx- 

A¢i−k¡NL¡l£ ®j¡x ¢Su¡El lqj¡e ïCu¡ Hhw A¢ik¤š² ¢Q¢LvpL AdÉ¡fL X¡x S¡q£l 

Bm-Bj£e Hl XL¥−j¾V…−m¡ fkÑ¡−m¡Qe¡ L−l ¢ejÀ¢m¢Ma ¢hou…−m¡ pe¡š² Ll¡ qux- 

1z ¢Q¢LvpL Af¡−ln−el B−N hÉhØq¡f−œ X¡e f¡−nl Parotid Swelling pÇf−LÑ 

®L¡e abÉ E−õM L−le e¡Cz 

2z hÉhØq¡f−œ öd§j¡œ h¡j f¡−nl Parotid Swelling Hl FNAC pq fl£r¡-

¢el£r¡ E−õM B−Rz 

3z Af¡−ln−el pju ¢Q¢Lvp−Ll i¡oÉj−a h¡j f¡−nl Parotid gland Hl Af¡−lne 

B−N e¡ L−l pe¡š²L«a Incidental Tumor of Right parotid gland- Hl 

Af¡−lne L−lez L¡lZ ¢qp¡−h ¢Q¢LvpL Af¡−ln−el pju ®V¢h−m a¡vr¢ZLi¡−h 

X¡ef¡−n Tumor pe¡−š²l Lb¡ E−õM L−lez 

4z ®l¡N£ h¡ ®l¡N£l A¢ii¡h−Ll pÇj¢a R¡s¡ a¡vr¢ZLi¡−h pe¡š²L«a Tumor Hl 

Af¡−lne B−N L−lez 
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5z a¡vr¢ZLi¡−h pe¡š²L«a X¡e f¡−nl Parotid gland - Hl Af¡−lneL«a L¢ba 

Tumor Hl Histopathology ¢l−f¡VÑ f¡Ju¡ k¡C e¡Cx 

j¿¹hÉx- 

E−õ¢Ma ¢hou…−m¡ fkÑ¡−m¡Qe¡ L−l ac¿¹ L¢j¢Vl L¡−R fËa£uj¡e qu ®k ¢Q¢Lvp¡−r−œ 

¢Q¢Lvp−Ll k−bø Ah−qm¡ ¢Rmz” 

 

 However, considering the reply of the petitioner and the findings of 

the investigation committee the Council took lenient view imposing 

punishment of suspension instead of cancellation of registration of the 

petitioner in exercise of power as provided under Section 23(1).  

 The legal position is well settled that power of judicial review 

under Article 102 of the Constitution of the People’s Republic of 

Bangladesh in cases of imposition of punishment of the delinquent person 

is not on merits of the impugned decision. Moreso, while exercising this 

power it is not open to this court to reappreciate and reappraise the 

documents led before the inquiry committee and examining the findings 

recorded by the said committee as a court of appeal. This court is to see 

whether there was non-observance of the principle of natural justice, 

denial of reasonable opportunity or the punishment so has been imposed 

is totally or shockingly disproportionate to the proven context.  

 As observed earlier, prior to issuance of the impugned order of 

suspension the petitioner was asked to give reply on the allegations on 

two occasions; one, immediate after receipt of complaint i.e. on 

03.06.2020 (Annexure-C) and another, on 29.09.2021 (Annexure-D) 

before the Disciplinary Committee. Later, vide show cause notice dated 

31.10.2022 (Annexure-E) he was again given opportunity to give reply to 

the allegations so brought against, in order to defend his part of the case. 

In the given facts and circumstances, absence of service of notice at the 
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stage of investigation does not go to negate the admitted fact that the 

petitioner did conduct surgery on the right parotid gland without taking 

written consent and again conducted surgery on the left parotid gland on 

the same date. It also cannot dislodge the fact that for non-compliance of 

service of notice at investigation stage the patient did not suffer.  

 Considering the context of the case and position of law we have no 

manner of doubt to find that raising the plea of non-service of notice 

during the course of investigation and thereby claimed to have been 

prejudiced for having been deprived of getting reasonable opportunity to 

defend his case, falls through. Moreover, in view of the facts and 

circumstances of the instant case the impugned punishment of suspension 

of registration cannot be termed as shockingly disproportionate to the 

findings of the authority concerned.  

 In view of the above, it is accordingly found that prior to issuance 

of the impugned order of suspension dated 16.11.2022 there was due 

observance of the basic principle of natural justice with reasonable 

opportunity so has been provided to the petitioner to defend his case.  

In view of the findings that the impugned order of suspension is 

lawful hence, filing the instant writ petition pending disposal of the 

appeal, so has been preferred by the petitioner challenging the said order 

of suspension and thereupon obtaining the present Rule, is not 

maintainable.  

 Considering the above facts and circumstances of the case, 

observations and findings we do not find any substance for interference in 

the instant Rule.  
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 In the result, this Rule is accordingly discharged without any 

order as to costs.  

 At this juncture, Mr. Mustafizur Rahman Khan, the learned Senior 

Advocate appearing for the petitioner informs the court that due to the 

impugned order of suspension adverse steps are being taken by the 

authority concern of the respective foreign institutes with regard to the 

foreign degrees so have been obtained by the petitioner therefrom. 

Accordingly, he submits that since the impugned judgment and order 

passed today by this Hon’ble Court is not based on finding of facts rather 

on compliance of the principle of natural justice; hence, he prays for an 

observation to that effect.  

 The submissions so have been advanced by the learned Counsel for 

the petitioner is not supported with affidavit along with documents; hence, 

we refrain from making any observations to that effect.   

Communicate the judgment and order to the respondents concerned 

at once. 

 

Muhammad Mahbub Ul Islam, J: 

 

   I agree.    

Montu (B.O) 

 


