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Farah Mahbub, J:

This Rule Nisi was issued under Article 102 of the Constitution of
the People’s Republic of Bangladesh, calling upon the respondents to
show cause as to why the impugned office order dated 16.11.2022 issued
under the signature of the Registrar (in-charge), Bangladesh Medical and
Dental Council, respondent No.3 vide Memo No. BM&DC/12-E-
2022/1027 suspending the operation of registration of the petitioner and
thereby debarring him as a doctor to do medical practice for a period of
I(one) year (Annexure-G), should not be declared to have been passed
without lawful authority and hence, of no legal effect.

Facts, in brief, are that the petitioner after obtaining his MBBS
degree from Dhaka Medical College (DMC) in 1983 got his registration
bearing No. A-12688 on 28.11.1984 from Bangladesh Medical and Dental
Council (in short, BMDC) to practice as a doctor. Subsequently, he
obtained several foreign degrees in order to maintain a high-level medical
competence and also, to gather professional knowledge and skills.
Considering his performance with unblemished record of service the
petitioner was subsequently promoted to the post of Professor at Ibrahim
Medical College and Hospital vide appointment letter dated 10.01.2008
(Annexure-A-4).

During the course of practice period as a doctor a complaint was
lodged against the petitioner by the husband of the patient concerned
before the Chairman, BMDC, Bangladesh on 01.06.2020 (Annexure-B2)
alleging, inter-alia:
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Pursuant thereto the Registrar (In Charge) BMDC, respondent No.3
vide notice dated 03.06.2020 (Annexure-C) with copy of the said
complaint asked the petitioner to give written explanation within
15(fifteen) days of receipt thereof. In response thereof the petitioner gave
written reply on 23.06.2020 (Annexure-Cl) to the said respondent
denying the allegations so made against, with request to allow him to
place his respective explanation before the Council or any specialized
committee. After more than a year, without giving any notice whatsoever
of constitution of the disciplinary committee concerned “*:3=1 S vide
order dated 29.09.2021 (Annexure-D) the petitioner was asked by the
respondent No.3 to appear before the said committee on 05.10.2021 at
11:00 am for ‘T Sfewae @ Afs vy Twuite ¢ e azem JIR-4ed”. In
response thereof the petitioner duly appeared before the said committee
on the respective date and time. In this regard the assertion of the
petitioner is that his statements were not recorded in writing.

About a year later, the respondent No.3 vide order dated

31.10.2022 (Annexure-E) issued a show cause notice upon the petitioner



as to why his registration to do medical practice should not be suspended
under Section 23(1) of the Bangladesh Medical and Dental Council Ain,
2010 (in short, the Ain) read with clause 5.3.3 of the Code of Professional
Conduct, Etiquette and Ethics (in short, the Code) with direction to give
written reply within 7(seven) working days of receipt thereof.

Said show cause notice dated 31.10.2022 (Annexure-E) is quoted

below:
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In response thereof the petitioner gave written reply on 10.11.2022
(Annexure-F) denying the allegations so brought against, with request for
re-enquiry and accordingly to allow him to appear during the course of re-
enquiry. However, without affording him an opportunity to remain
present before the enquiry committee in order to controvert the
allegations, without informing the charges levelled against him, without
examining him or any other witnesses in support of his defence and also,
to allow him to inspect the documents which were relied upon for the
purpose of being used against him and lastly, without even supplying the
so called enquiry report, the Council in its 242™ Executive Meeting dated
12.09.2022 (Annexure-6 of the supplementary affidavit to the affidavit in
opposition) took decision to suspend the operation of registration of the
petitioner for 1(one) year. Pursuant thereto vide the impugned order dated
16.11.2022 (Annexure-G) issued under the signature of the respondent
No.3 the operation of the registration of the petitioner bearing No. A-
12688 had been suspended under Section 23(1) of the Ain, 2010 and
Clause 5.3.3 of the Code of Professional Conduct, Etiquette and Ethics for
a period of 1l(one) year with effect from 20.11.2022, as a mode of
punishment, with further direction that the petitioner would not be
allowed to practice during the said period.

Impugned order dated 16.11.2022 (Annexure-G) issued by

respondent No.3 is quoted below:
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Challenging the said order dated 16.11.2022 (Annexure-G) the

petitioner preferred appeal before the respondent No.l on 28.11.2022
(Annexure-H) under Section 24 of the Ain, 2010. However, pending
disposal of the said appeal the petitioner filed the instant writ petition
under Article 102 of the Constitution and obtained the present Rule Nisi.

The petitioner being a registered doctor under BMDC is guided and

governed by the BMDC Code of Professional Conduct, Etiquette and



Ethics and also, Bangladesh Medical and Dental Council Ain, 2010 (Act
No. 61 0f 2010) (in short, the Ain, 2010).

Section 18(1) of the Ain, 2010 prescribes the conditions for
registration of a qualified doctor with the Council with a view to do
medical practice and that the Council shall publish and preserve the
register containing the respective registration numbers of the registered
doctors.

Section 18(1) is quoted below:
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Vide Section 22 of the said Ain, without having registration under
this Ain, 2010 no doctor is allowed to do medical practice.

Section 23(1), however, empowers the Council to remove the name
of the delinquent doctor from the respective register upon cancelling his
registration, if he is found guilty for violation of any provision of the Ain,
2010 or prescribed Code of Conduct or any provision of the respective
guidelines. Vide sub-section (2) the Council is authorised to re-register
the name of the delinquent doctor whose registration has been cancelled
and removed from the register under sub-section (1).

Section 23 of the Ain, 2010 is quoted as under:
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Section 24 provides forum of appeal before the government to be
preferred within the prescribed period against the order of refusal of the
Council for registration of the name of the person concerned or removal
of the name of the doctor concerned from the register maintained by the
Council, as the case may be. However, the decision to be given by the
government shall be treated as final.

From the above, it appears that Section 23 though empowers the
Council to cancel registration of a medical practitioner as a mode of
punishment, but it does not prescribe the statutory procedures to be
observed prior to passing such order. Moreso, the Legislature does not in
express term requires compliance of the principles of natural justice along
with personal hearing of the delinquent person concerned prior to taking
the decision for cancellation of registration. In this connection, it is also
pertinent to observe that within the four corners of the Ain, 2010 neither
there is any provision for suspension of the operation of the registration
nor suspension has been prescribed by the Legislature as a mode of
punishment.

As 1t is seen from record, vide the impugned order dated
16.11.2022 passed by the respondent No. 3 (Annexure-G) the operation of
registration of the petitioner has been suspended by the Council for a
period of 1(one) year as a mode of punishment with direction that he shall
be debarred from practicing for the said period.

However, fact remains that the impugned order of suspension of the
registration of the petitioner is rooted in the complaint dated 01.06.2020
(Annexure-B2) so made by the husband of the patient concern alleging,

inter-alia, that on the respective date the petitioner as the doctor concern



was supposed to conduct surgery on the left parotid gland of the patient
basing on the diagnosis report and to that effect required written consent
of the guardian of the patient was taken prior to surgery. But during the
course of surgery instead of left parotid gland the petitioner conducted
surgery on the right parotid gland. Later, on the same date without taking
written consent of the guardian of the patient concerned the petitioner
again conducted surgery on the left parotid gland. Pursuant thereto vide
office letter dated 03.06.2020 (Annexure-C) the petitioner was directed by
the respondent No.3 to give written reply within a prescribed period. In
response thereof the petitioner gave reply on 23.06.2020 (Annexure-C1)
to the respondent No.3 denying the assertions so made against. Later, the
said respondent vide officer letter dated 29.09.2021 (Annexure-D)
directed the petitioner to appear before the ‘“®&=1 F”in order to find out
the veracity of the allegations.

At this juncture, Mr. Mustafizur Rahman Khan, the learned Senior
Advocate appearing for the petitioners submits that in response to order
dated 29.09.2021 (Annexure-D) the petitioner duly appeared before the
Disciplinary Committee on the respective date but neither the notice of
constitution or formation of the said committee nor it’s report has been
furnished to the petitioner. Rather, from Annexure-5 to the affidavit in
opposition it is apparent that after hearing the petitioner and the
complainant respective decision was taken by the said committee to go for
investigation.

In this regard, drawing attention to the investigation report
(Annexure-3 to the affidavit in opposition) he submits that on a plain

reading of the same it apparently appears that neither the petitioner nor the
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complainant as well as the patient concern was called upon to give
statement to find out the genuineness of the allegations nor has cited the
respective documents which were relied upon against the petitioner.
Consequently, he submits that the impugned process has caused prejudice
to the right of the petitioner in defending himself properly and effectively,
which ultimately culminated in suspension of his registration to practice
for a period of 01(one) year.

The ultimate and overriding objective underlying the rule of audi
alteram partem 1is to ensure a fair hearing and to ensure that there is no
failure of justice. However, the general principles of service law is that the
process of domestic enquiry is undertaken by the authority concern prior
to issuance of show cause notice to find out the prima facie substance to
the allegations so brought against and if found substance thereto upon
supplying the copy thereof the person concern is asked to give reply. If
reply is found not satisfactory, upon formation/constitution of
Disciplinary Committee the delinquent is called upon to represent his case
with required documents in support of his defence, record the statements
of other witnesses, if be needed, to allow him to cross examine those
witnesses if situation requires to and also, to allow him to controvert the
documents as relied upon against him. Considering the above, the
Disciplinary Committee shall be able to form its opinion basing on
preponderance of probability whether charges are proved against the
person concern, which may ultimately culminate in imposition of penalty,
either major or minor, considering the context of the respective case.

In the present case, admittedly on 11.03.2020 the patient concern

was admitted in the hospital in question under the supervision and advice
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of the petitioner basing on his own examination for “revision parotid
surgery”, as is supported from the letter issued by him to the respondent
No.3 on 23.06.2020 [(Annexure-C(1)] and most importantly, with written
consent. However, during the course of surgery instead of left parotid
gland as previously advised and planned the petitioner conducted surgery
on right parotid gland with collection of sample and sent it for
histopathology test at 3:23 a.m. (Annexure-2 to the affidavit in
opposition) without any mention whatsoever of any diagnosis of any
problem on the right parotid gland. Subsequently, without taking written
consent from the relatives of the patient he went on to conduct another
surgery on the left parotid gland with collection of sample of the left
parotid gland and sent it for histopathology test at 6:26 a.m. for
examination [(Annexure-2(A) to the affidavit in opposition]. Moreso, on
15.03.2020 pursuant to complaints so made by the patient and her
relatives the petitioner gave an undertaking [(Annexure-2(b)] stating, inter
alia, that “the hospital (Impulse) authority is hereby giving commitment
that Impulse will take responsibility of any unacceptable complications
arising out of this operation any time in future.”

Considering the above admitted position of facts, Mr. K.M. Tanjib-
ul- Alam, the learned Senior Advocate appearing for the respondent No.3
by filing affidavit-in-opposition as well as supplementary affidavit to the
affidavit-in-in opposition referring to Ain, 2010 goes to contend that said
Ain does not deal with the terms and conditions of service of the
petitioner, but deals with respective requirements for being enlisted as a
registered doctor with the Council for medical practice. Hence, he

submits, question of following the procedures in connection with
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domestic enquiry and or disciplinary proceeding, which are squarely
applicable in connection with the terms and conditions of service of the
delinquent person, are not applicable in the instant case. In this regard, he
goes to argue that despite the fact that the petitioner is responsible for the
wrong surgery the authority concerned vide order dated 03.06.2020
(Annexure-C) gave him opportunity to reply to the allegations so brought
against. Again, on 29.09.2021 (Annexure-D) the petitioner was given
accommodation to appear before the committee concerned to give reply in
order to defend his part of the case. Subsequent thereto the petitioner was
served with a show cause notice on 31.10.2022 with opportunity to give
reply. Ultimately, upon considering his reply and the report submitted by
the investigation committee on 19.05.2022 the Council instead of
cancelling the registration of the petitioner permanently under Section
23(1) took lenient view by suspending the operation of registration of the
petitioner for a period of 01 (one) year only. Accordingly, he submits that
the assertion of being prejudiced by the petitioner for not being provided
reasonable opportunity, has no legal to stand.

He lastly submits that challenging the order of suspension the
petitioner preferred appeal before the government on 28.11.2022
(Annexure-H) and prior to disposal of the said appeal he filed the instant
writ petition and obtained the present Rule. On that score as well, he
submits,this Rule must fail as being not maintainable.

We find substance to the contention of the respondent No.3 that
Ain, 2010 does not deal with the terms and conditions of services of the
registered medical practitioner, but it deals with, amongst others, the

conditions required for registration with the Council in order to allow the
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qualified doctor concern to do medical practice. However, vide Ain, 2010
the Council ensures that the registered qualified doctor does not
compromise with the principles that characterize good medical practice
and the standards of ethical and professional conduct expected of doctors
by their professional peers and the community, as enshrined in the
Bangladesh Medical and Dental Council Code of Professional Conduct,
Etiquette and Ethics, as framed in exercise of power as provided under
Section 5(22) of the Bangladesh Medical and Dental Council Ain, 2010.
The allegation against the petitioner is that he was supposed to
perform surgery on the left parotid gland with written consent with
diagnosis report but instead he operated on right parotid gland. After
conducting wrong surgery on the right side he further conducted surgery
on the left parotid gland after almost 3 hours of the first surgery without
any reference of any diagnosis of any problem on the right parotid gland.
Further, in the investigation report dated 19.05.2022 submitted by the

Committee concerned it was opined, inter alia,
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However, considering the reply of the petitioner and the findings of
the investigation committee the Council took lenient view imposing
punishment of suspension instead of cancellation of registration of the
petitioner in exercise of power as provided under Section 23(1).

The legal position is well settled that power of judicial review
under Article 102 of the Constitution of the People’s Republic of
Bangladesh in cases of imposition of punishment of the delinquent person
is not on merits of the impugned decision. Moreso, while exercising this
power it is not open to this court to reappreciate and reappraise the
documents led before the inquiry committee and examining the findings
recorded by the said committee as a court of appeal. This court is to see
whether there was non-observance of the principle of natural justice,
denial of reasonable opportunity or the punishment so has been imposed
is totally or shockingly disproportionate to the proven context.

As observed earlier, prior to issuance of the impugned order of
suspension the petitioner was asked to give reply on the allegations on
two occasions; one, immediate after receipt of complaint i.e. on
03.06.2020 (Annexure-C) and another, on 29.09.2021 (Annexure-D)
before the Disciplinary Committee. Later, vide show cause notice dated
31.10.2022 (Annexure-E) he was again given opportunity to give reply to
the allegations so brought against, in order to defend his part of the case.

In the given facts and circumstances, absence of service of notice at the
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stage of investigation does not go to negate the admitted fact that the
petitioner did conduct surgery on the right parotid gland without taking
written consent and again conducted surgery on the left parotid gland on
the same date. It also cannot dislodge the fact that for non-compliance of
service of notice at investigation stage the patient did not suffer.

Considering the context of the case and position of law we have no
manner of doubt to find that raising the plea of non-service of notice
during the course of investigation and thereby claimed to have been
prejudiced for having been deprived of getting reasonable opportunity to
defend his case, falls through. Moreover, in view of the facts and
circumstances of the instant case the impugned punishment of suspension
of registration cannot be termed as shockingly disproportionate to the
findings of the authority concerned.

In view of the above, it is accordingly found that prior to issuance
of the impugned order of suspension dated 16.11.2022 there was due
observance of the basic principle of natural justice with reasonable
opportunity so has been provided to the petitioner to defend his case.

In view of the findings that the impugned order of suspension is
lawful hence, filing the instant writ petition pending disposal of the
appeal, so has been preferred by the petitioner challenging the said order
of suspension and thereupon obtaining the present Rule, is not
maintainable.

Considering the above facts and circumstances of the case,
observations and findings we do not find any substance for interference in

the instant Rule.
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In the result, this Rule is accordingly discharged without any
order as to costs.

At this juncture, Mr. Mustafizur Rahman Khan, the learned Senior
Advocate appearing for the petitioner informs the court that due to the
impugned order of suspension adverse steps are being taken by the
authority concern of the respective foreign institutes with regard to the
foreign degrees so have been obtained by the petitioner therefrom.
Accordingly, he submits that since the impugned judgment and order
passed today by this Hon’ble Court is not based on finding of facts rather
on compliance of the principle of natural justice; hence, he prays for an
observation to that effect.

The submissions so have been advanced by the learned Counsel for
the petitioner is not supported with affidavit along with documents; hence,
we refrain from making any observations to that effect.

Communicate the judgment and order to the respondents concerned

at once.

Muhammad Mahbub Ul Islam, J:

I agree.

Montu (B.O)



