IN THE SUPREME COURT OF BANGLADESH

HIGH COURT DIVISION
(Civil Appellate Jurisdiction)

First Miscellaneous Appeal No. 272 of 2022

with

(Civil Rule No. 397(FM) of 2022)

Present:

In the matter of:

Khaleda Yasmin @ Khaleda Begum, wife of
Salimullah Ahmed, At Present: Flat No. 3-201,
Eastern Eden, 3/A, Purana Paltan, P.O.-G.P.O,
P.S. Shahbag, District- Dhaka and another.

... Appellants-petitioners

-Versus-

Md. Abdul Kader Khan, son of late Dil
Mohammad Khan alias Deen Mohammad
Khan of Village- Amulia (West Side of Abdur
Razzak High School), P.O. and P.S. Demra,
District- Dhaka and others.
...Respondents-opposite parties

Mr. A.S.M. Rahmatullah with
Mr. Khaled Saifullah, Advocates
...For the appellants-petitioners
Mr. Suprakash Datta, Advocate
....For the respondent-opposite party no. 1

Heard on 07.01.2025 and 20.01.2025.
Judgment on 20.01.2025.

Mr. Justice Md. Mozibur Rahman Miah

And

Mr. Justice Md. Bashir Ullah

Md. Mozibur Rahman Miah, J.

Since the point of law and facts so figured in the appeal as well as

rule are intertwined they have heard together and are being disposed of

with this common judgment.
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At the instance of the plaintiffs in Title Suit No. 292 of 2021, this

appeal is directed against the judgment and order dated 15.02.2022

passed by the learned Joint District Judge, 4™ Court, Dhaka in the said

suit rejecting an application for injunction filed under order XXXIX, rule

1 and 2 of the Code of Civil Procedure.

The short facts leading to preferring this appeal are:

The present appellants as plaintiffs filed the aforesaid suit seeking

following reliefs:
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The suit land comprises a total area of 192.54 acres on which the

plaintiffs claimed to be co-sharers in respect of ‘ga’ and ‘ga-1’ schedule
of land as 10 sharer and in the suit amongst others, a specific prayer

was made as prayer ‘gha’ for cancellation of a deed of heba (gift)
bearing no. 984 dated 24.02.2000 executed and registered in favour of
the defendant no. 1 by his father named, Deen Mohammad Khan.
However, on the date of filing of the suit, the plaintiffs also filed an
application for injunction under order XXXIX, rule 1 and 2 of the Code
of Civil Procedure for restraining the defendant no. 1 from transferring
the lands scheduled in the schedule ‘ga’ and ‘ga-1’ by any means, that is,
deed of exchange, mortgage, gift or in any other form as well as to
change its nature and character. Against that application praying for
injunction by the plaintiffs, the defendant-respondent no. 1 filed written
objection denying all the material averments so made in the application
for injunction and finally prayed for rejecting the same.

The said application for injunction was ultimately taken up for
hearing by the learned Judge of the trial court and vide impugned
judgment and order rejected the same holding that the plaintiffs could
not prove their prima facie and arguable case in the application for
injunction.

It is at that stage, the plaintiff nos. 1 and 2 as appellants preferred
this appeal. On the date of preferring appeal, the self-same plaintiffs as

petitioners filed an application for injunction on which this court vide



order dated 31.08.2022 issued rule and directed the parties to maintain
status quo in respect of position and possession of the suit property for a
period of 6(six) months which then gave rise to Civil Rule No. 597(FM)
of 2022. However, the said order of status quo was subsequently
extended from time to time and lastly on 14.03.2023 it was extended till
disposal of the rule.

Mr. A.S.M. Rahmatullah along with Mr. Khaled Saifullah, learned
counsels appearing for the appellants-petitioners upon taking us to the
memorandum of appeal including the impugned order and all the
documents annexed therewith in the application for injunction, at the
very outset submits that the learned Judge of the trial court erred in law
innot taking into consideration of the fact that the plaintiffs have got a
prima facie and arguable case to get an order of injunction and the trial
court was obliged to pass an order of injunction in favour of the
plaintiffs restraining the defendant no. 1 from transferring the property
which he got from his father by deed of Zeba.

The learned counsel by taking us to the written objection so filed
by the defendant no. 1 in particular, paragraph no. 23(cha) 29(%) also
contends that it has been asserted by that defendant that after transferring
104 decimals of land by virtue of the heba, there remains .8854 decimals
of land which proves that the plaintiffs have got a prima facie case but
the learned Judge of the trial court misconstrued the said aspect and
therefore, the impugned judgment and order cannot sustain in law.

The learned counsel upon taking us to the paragraph no. 23(dha)

29 (D) to the written objection next contends that out of 104 decimals of



land which the defendant no. 1 got from his father by way of heba deed
as well as the property he inherited as co-sharer in the suit property, he
already transferred 7027 decimals of land which proves that the
plaintiffs have got a good arguable case for being apprehended of
dispossession vis-a-vis the cause of action in filing the application for
injunction has also been proved yet the learned Judge of the trial court
did not take into consideration of those material facts and thus erred in
law in not granting an order of injunction against the defendant no. 1.

When we pose a question to the learned counsel for the appellants-
petitioners since the plaintiffs could not specify in their application about
the quantum of land, the defendant was going to transfer he got from his
father, the learned counsel then contends that the application for
injunction was filed so that the defendant no. 1 cannot transfer the lands
any further having no reason for the defendant to be prejudiced if an
order of injunction is granted against him.

The learned counsel lastly contends that the defendant no. 1 has
already filed written statement as well as written objection and the suit is
ready for hearing so a direction may be given to the trial court to dispose
of the suit expeditiously by giving it a time frame and till then, the order
of status quo so passed by this Hon’ble court be continued when none of
the parties to the rule will be prejudiced and finally prays for allowing
the appeal and making the rule absolute.

Conversely, Mr. Suprakash Datta, learned counsel appearing for
the respondent-opposite party no. 1 by filing a counter-affidavit

annexing a voluminous of documents at the very outset submits that the



learned Judge of the trial court has very perfectly rejected the application
for injunction which warrants no interference by this Hon’ble court.

The learned counsel then contends that since the defendant
admitted in his written statement that out of 104 decimals of land, he got
from his father by way of heba a lion’s share of the same has already
been transferred before filing of the suit, so if an order of injunction even
an order of status quo is granted in that case, the person or persons who
had purchased the property out of that 104 decimals of land, will be
highly prejudiced since the plaintiffs have not mentioned any quantum
of land they apprehended to be dispossessed by the defendant let alone
no specification has been there in the application for injunction.

The learned counsel finally contends that since the plaintiffs had
every knowledge about transfer of 104 decimals of land in favour of the
defendant-respondent no. 1 and the suit was filed after 21 years of the
execution of deed of #eba and there is no assertion in the application that
the plaintiffs have been in possession in any part of 104 decimals of land,
so there has been no prima facie case in granting any interim order in
absence of which, no injunction can be passed in favour of the plaintiffs-
appellants-petitioners and finally prays for dismissing the appeal and
discharging the rule.

Be that as it may, we have considered the submission so placed by
the learned counsel for the appellants-petitioners and that of the
respondent-opposite party no. 1.

There has been no gainsaying the facts that, in the application for

injunction though the appellants-petitioners have described as many as
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4(four) schedules as schedule nos. ‘ka’ to ‘ga-1’ and junction was sought
in respect of ‘kha’ schedule thereof but in the said schedule only
description of heba deed has been mentioned having no mention about
the quantum of land from which the plaintiffs-appellants apprehended to
be dispossessed by the defendant no. 1 or transfer the land in absence of
which the application itself is not tenable in law. Further, the suit has not
only filed for cancellation of a deed of heba dated 24.02.2000 rather for
partition in respect of ‘ga’ and ‘ga-1’ schedule of land which comprises
the lands, the defendant no. 1 acquired by virtue of the said seba. So in
those 4(four) schedules, the portion of land which was transferred by
way of heba has also been included. But fact remains, there has been no
specification let alone any sketch map on which part of the suit land
injunction has to be given in favour of the plaintiffs-appellants that also
clearly goes against the mandatory provision of order VII, rule 3 of the
Code of Civil Procedure. Because, if the land sought for injunction is not
specified, in that case no injunction can be granted on such unspecified
land.

Furthermore, there has been no assertion in the application for
injunction how the plaintiffs have been enjoying possession over ‘kha’
schedule property even though it has been asserted by the defendant no.
1 in his written objection, that by this time (before filing of the suit) he
transferred the lands he got from his father by way of heba deed dated
24.02.2000. So if it is so, then the plaintiffs cannot claim injunction over
104 decimals of land. In that regard, we find ample substance to the

submission so placed by Mr. Suprakash Datta that if any interim order be



it an order of injunction or status quo is given, in that case, the person or
persons who purchased the property out of that 104 decimals of land
from the defendant no. 1 will be highly prejudiced. However, the learned
counsel for the appellants-petitioners submits that there has been no
scope for the defendant no. 1 to be prejudiced since the plaintiffs sought
injunction so that the defendant cannot transfer the suit property any
further. But we don’t find any substance in such submission because in
absence of any specification of land and quantum thereof no injunction
can be granted upon the defendant no. 1.

Though it is the contention of the learned counsel for the
appellants-petitioners that from paragraph no. 23(cha) of the written
objection it proves prima facie case of the plaintiffs but the alleged
prima facie case relates to suit for partition not for the application for
injunction. The apprehension so have been described in the application
for injunction claimed to have arisen on 27.06.2001 stating that the
defendant no. 1 was trying to transfer the property he got by way of heba
inviting the prospective buyers but such fact does not construe any prima
facie case in restraining the defendant from transferring the property.

In the above panorama, we find that the learned Judge of the trial
court has rightly found no prima facie and arguable case in favour of the
plaintiffs in granting injunction in respect of ‘kha’ schedule of land.

In the result, the appeal 1s dismissed however without any order as
to costs.

Since the appeal is dismissed, the connected rule being Civil Rule

No. 597(FM) of 2022 is hereby discharged.
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The order of status quo granted at the time of issuance of the rule
stands recalled and vacated.

However, the learned Judge of the trial court is hereby directed to
dispose of the Title Suit No. 292 of 2021 as expeditiously as possible
preferably within a period of 6(six) months from the date of receipt of
the copy of this judgment.

Let a copy of this judgment be communicated to the court

concerned forthwith.

Md. Bashir Ullah, J.

I agree.

Abdul Kuddus/B.O.



