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Md. Mozibur Rahman Miah, J. 

At the instance of the defendant no. 1 in Other Class Suit No. 256 of 

2019, this appeal is directed against the judgment and decree dated 

21.10.2021 passed by the learned Joint District Judge, Cox’s Bazar in the 

said suit decreeing the same in preliminary form on compromise with 

defendant nos. 23, 24 and 25(ka)-25(umo) and ex parte against the rest 

including the present appellant who was defendant no. 1 in the suit. 

The precise facts leading to preferring this appeal are:  

The present respondent nos. 1-4 as plaintiffs filed the aforesaid suit 

for partition in the suit land seeking following reliefs: 

“(L) ¢ejÀ 1ew afn£−ml pÇf¢š ¢hi¡N h¾Ve Llax 1(L) ew 

afn£−m¡š² S¢j−a ab¡ Øq¡−e ¢e¢jÑa gÓÉ¡V h¡ ¢l−um H−ØV−Vl q¡l¡q¡¢l 

®j¡a¡−hL Awn h¡c£N−Zl Ae¤L−̈m fªbL ¢hi¡−Nl fË¡b¢jL ¢Xœ²£ qu, 

(M) Ef−l¡š² L ew fË¡bÑe¡ ®j¡a¡−hL j¡ee£u Bc¡ma LaªÑL h¡c£NZ−L 

fËcš R¡q¡j/¢hi¡N j¡ee£u Bc¡m−al ¢edÑ¡¢la pj−u ¢hh¡c£NZ B−f¡−o 

h¡c£NZ−L ¢hi¡N L¢lu¡ e¡ ¢c−m Bc¡ma−k¡−N p¡−iÑS¡e¡ HX−i¡−LV 

L¢jne¡l ¢e−u¡Nœ²−j plS¢j−e ac¿¹ f§hÑL h¡c£l haÑj¡e cMm hS¡u 

l¡¢Mu¡ fË¡b¢jL ¢Xœ²£l jjÑ j−a Q̈s¡¿¹ ¢Xœ²£ ®cJu¡l B‘¡ qu, 

(N) j¡jm¡l k¡ha£u hÉu h¡c£N−Zl Ae¤L̈−m Hhw 

fË¢aà¢¾cÄa¡L¡l£ ¢hh¡c£N−Zl ¢hl¦−Ü ¢Xœ²£ qu, 

(O) BCe, eÉ¡u e£¢a J ¢h‘ Bc¡m−al eÉ¡u ¢hQ¡−l h¡c£N−Zl j¡jm¡ 

fËj¡e J AhØq¡ j−a Bl ®k ®k fË¢aL¡l f¡C−a f¡−l 

a¡q¡J ¢hh¡c£N−el ¢hl¦−Ü Hhw h¡c£N−Zl Ae¤L−̈m ¢Xœ²£ quz” 
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In the said suit, the present appellant as well as the respondent nos. 

5-30 impleaded as defendant nos. 1-27. The summons upon all the 

defendants were found to have served. 

During the proceeding of the suit, the defendant nos. 23, 24 and 

25(ka)-25(umo) filed a compromise petition on 20.10.2022 with the sole 

plaintiff seeking a decree on compromise and on that very date, plaintiff 

witness no. 1 (shortly, P.W-1) was examined for the plaintiff and for the 

compromising defendants that is, defendant nos. 23, 24 and 25(ka)-25(umo) 

a single witness being defendant witness no. 1 (D.W-1) was also examined 

and the next date was then fixed on 10.11.2020 for passing judgment on 

compromise as well as ex parte. Following the said order and after several 

occasions fixed for filing written statement by the defendant no. 1, the trial 

court ultimately vide impugned judgment and decree dated 21.10.2021 

decreed the suit on compromise with defendant nos. 23, 24 and 25(ka)-

25(umo) and ex parte against the rest directing the compromising 

defendants to deposit the court fees according to saham they got within 21 

days. Ultimately, an Advocate Commissioner was appointed to implement 

the said compromise decree who on 23.05.2022 submitted report allocating 

saham as per compromise decree that is, among plaintiff and the defendant 

nos. 23, 24 and 25(ka)-25(umo) and thereby, final decree was passed on 

21.07.2022. However, being aggrieved by and dissatisfied with the 

judgment and decree so passed on compromise dated 21.10.2021, the 

defendant no. 1 on 28.04.2022 preferred this appeal. 

It is worthwhile to mention here that soon after preferring this appeal, 

the plaintiffs-respondent nos. 1-4 filed an application for appointing a 
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receiver in the suit property however, this court vide order dated 

21.05.2024 kept the said application on record. Thereafter, in the event of 

dispossession of the appellants by the plaintiffs-respondents, they filed an 

application for temporary injunction in mandatory form in the suit property 

taken over by the said respondents in the aftermath of changes of regime on 

05.08.2024. However, after hearing, this court vide order dated 05.09.2024 

allowed the said application and passed an order of status quo ante 

directing the plaintiffs-respondent nos. 1-4 to restore possession of the suit 

land in favour of the appellants within 7(seven) days. However, 

challenging that very order, the plaintiffs-respondents travelled to the 

Appellate Division by filing a civil petition for leave to appeal no. 3128 of 

2024 and the Appellate Division vide order dated 18.11.2024 disposed of 

the appeal by retaining the order of status quo which was earlier passed by 

the learned Judge-in-Chamber and directed this court to dispose of the First 

Appeal on merit. Hence, we take up this appeal for hearing. 

Mr. Shaikh Mohammad Zakir Hossain, the learned senior counsel 

appearing for the appellants at the very outset submits that under the 

provision of section 107 of the Code of Civil Procedure, this court is 

competent enough to dispose of the appeal as of trial court by taking into 

account of all factual aspects of the case. 

The learned counsel then contends that, since the predecessor of the 

present appellants got the suit property by way of Osiotnama and obtained 

necessary permission from the Ministry of Housing upon purchasing the 

suit land from A. K. Mohammd Hossain, one of the sons of Asod Ali 
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Sikder, so the defendant no. 1 acquired indefeasible title and possession 

over the suit property. 

The learned counsel in his second leg of submission also contends 

that, since the alleged compromise decree was not obtained with the prior 

permission of the Ministry of Housing so the alleged compromise decree 

has not been effective. 

The learned counsel further contends that since the compromise 

decree was obtained collusively by the plaintiff with some of the 

defendants without giving an opportunity to the defendant no. 1 to contest 

the suit so the said compromise decree and ex parte decree passed vide 

impugned judgment and decree cannot be sustained in law. 

At this, when we pose a question to the learned counsel whether the 

defendant no. 1 can challenge the preliminary decree when the final decree 

has already been passed, the learned counsel then contends that since 

before passing the final decree instant appeal was preferred so there has 

been no illegality in it. 

The learned counsel finally submits that, since the decree impugned 

here was not a contesting one against the defendant no. 1, so this court may 

send the case on remand to the trial court for holding re-trial giving 

opportunity to this appellants to contest the suit and dispose of the same on 

merit. In support of his such submission, the learned counsel then placed 

his reliance in the decision reported in 25 DLR (SC) 90 and prays for 

allowing the appeal setting aside the ex parte judgment and decree passed 

against the defendant no. 1-appellants. 
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On the contrary, Mr. M. A. Wadud Bhuiyan along with Mr. A. M. 

Mahbub Uddin, the learned senior counsels appearing for the respondent 

nos. 1-4, 27-28(a)-28(e) who are the plaintiff and defendant nos. 23, 24 and 

25(a)-25(umo) in the suit very robustly opposes the contention taken by the 

learned counsel for the appellants and submits that since the suit was 

decreed on compromise in presence of the predecessor of the present 

appellants who was defendant no. 1 in the suit, which is also evident from 

order no. 12 dated 10.11.2020, so there has been no scope to assail the 

judgment and decree passed on compromise with these respondents. 

The learned senior counsel next submits that, from the order sheet 

passed in Other Class Suit No. 256 of 2019 appeared in the paper book, it 

shows that on several occasions, the defendant no. 1 took adjournment to 

file written statement but ultimately failed to do so, so there has been no 

scope for the defendant no. 1-appellants even to challenge the judgment 

and decree passed ex parte. 

The learned counsel further contends that on two several occasions, 

the trial court ordered to serve summons upon all the defendants including 

the defendant no. 1 even though at the very inception of filing the suit, the 

defendant no. 1 entered appearance yet the defendant no. 1 did not bother 

to contest the suit by filing written statement compelling the trial court to 

fix the suit for passing judgment ex parte against the defendant no. 1, so the 

submission now placed by the learned counsel for the appellants on factual 

aspect before this court cannot be taken into consideration in absence of 

any written statement filed by the defendant no. 1 before the trial court. 
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The learned counsel by referring to the provision of order VIII, rule 

10 of the Code of Civil Procedure, also contends that if no written 

statement is filed then the court has got no other option but to pass 

judgment and decree ex parte which has rightly been done against the 

defendant no. 1 through impugned judgment and decree. 

The learned counsel further contends that since the defendant no. 1 

did not raise any objection about the compromise decree made between the 

plaintiff and the defendant no. 23-25 so the claim made thereon is barred 

by principle of waiver and estoppel. 

When we pose another question to the learned senior counsel with 

regard to the submission of the learned counsel for the appellants to send 

back the case on remand for holding retrial, the learned counsel then 

contends that, since the defendant no. 1 did not file any written statement 

and by the time, the suit was disposed of drawing a final decree by giving 

possession to the compromising parties to the suit, so at this stage, there 

has been no scope to send back the case on remand however, the 

defendant-appellants can take resort to separate proceeding to get redress 

however having no scope to send back the case on remand. 

In the same vein, Mr. Mohammed Ziaul Hoque, the learned counsel 

appearing for the respondent no. 26 by adopting the legal assertion taken 

by the learned senior counsels for the respondent nos. 1-4, 27-28(a)-28(e) 

only adds that since from the record, it shows that, the defendant no. 1 got 

ample opportunity to contest the suit and there has been no sufficient cause 

not to file written statement by him, so there has been no illegality in the 
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impugned judgment and decree passed ex parte against him which is liable 

to be sustained. 

Be that as it may, we have considered the submission so advanced by 

the learned senior counsel for the appellants and those of the learned senior 

counsels for the respondent nos. 1-4, 27-28(a)-28(e) as well as the learned 

counsel for the respondent no. 26 and perused the impugned judgment and 

decree in particular, the orders of the suit appeared in the paper book.  

As stated hereinabove, from the orders passed in the suit, we find 

that the defendant no. 1 that is, the predecessor of the present appellants at 

the very inception that is, on 24.10.2019 entered appearance in the suit and 

filed application for adjournment to file written statement and till the end of 

the suit that is, decreeing the suit on compromise with some of the 

defendants and ex parte against him, the said defendant remained present 

before the court. Even, we find from order dated 10.11.2020, the defendant 

no. 1 was given last chance to file written statement still the said defendant 

did not bother to avail that opportunity having no scope for the trial court 

but to fix the suit for ex parte hearing and to pass ex parte decree against 

the defendant no. 1 in view of the mandatory provision delineated in order 

VIII, rule 10 of the Code of Civil Procedure. However, law permits the 

defendant no. 1 to challenge the ex parte decree either by preferring appeal 

or by filing a Miscellaneous Case under order IX, rule 13 of the Code of 

Civil Procedure. But to succeed, in both the forums, it has to be proved by 

the defendant, that summons had not been duly served upon him/her or 

there has been sufficient cause for the defendant not to appear or file 

written statement on the date fix for it, for which the suit was thus posted 
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for passing decree ex parte. But none of the said aspects is applicable here 

given the admitted fact that the defendant no. 1 entered appearance in the 

suit at its initial stage and prayed for adjournment for filing written 

statement. In the memorandum of appeal however no reason has been 

assigned why on the date of passing the impugned judgment, the defendant 

could not file written statement in spite of providing him last chance earlier. 

So on that score, we don’t find any shred of illegality in the impugned 

judgment and decree. 

Further, since in presence of the defendant no. 1-appellants, the 

compromise deed was submitted by the plaintiff and defendant nos. 23, 24 

and 25(ka)-25(umo) before the trial court and even in presence of the 

defendant no. 1, the witnesses of the compromising parties were taken 

when no objection was raised by him, so we don’t find any plausible reason 

to challenge the compromise decree by the defendant no. 1-appellants here 

as well. 

Also, from the report of the Advocate commissioner dated 

23.05.2022, we also find that possession of the suit properties was handed 

over in terms of the compromise decree among the plaintiff and the 

defendant nos. 23-25 and ultimately final decree was drawn. Though the 

learned counsel for the appellants very strenuously submits that the suit 

may be remanded to the trial court giving them opportunity to contest the 

suit. But we are not at one with such submission, because it will 

tantamount to deprive the compromising parties to the suit to reap the 

benefit they accrued by the time through comprising themselves which has 

already been carried out by handing over possession.  
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Anyway, we have also perused the decision cited by the learned 

counsel for the appellants and find it distinguishable with the facts 

described in the case in hand as the same does not align with the facts and 

circumstances of the instant case because in the instant case, the suit was 

decreed on compromise among the plaintiff and some of the defendants 

even in the presence of the defendant no. 1-appellants. 

Given the above facts and circumstances, we are not inclined to 

interfere with the impugned judgment and decree which we find to have 

passed legally and thus liable to be sustained. 

Resultantly, the appeal is dismissed however without any order as to 

costs.  

At any rate, the interim order passed by this court stands set aside as 

the same has lost its efficacy on the back of dismissing the instant appeal. 

Let a copy of this judgment along with the lower court records be 

transmitted to the learned Joint District Judge, Cox’s Bazar forthwith. 

  

                                                                        

Md. Bashir Ullah, J.     
    I agree. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Abdul Kuddus/B.O.  


